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NEW TAXATION LEGISLATION 


It was my intention to discuss in this issue the provisions of the 
amending income tax legislation relating to the allowances of con- 
cessional deductions. However, the publishers have asked that all 
material be handed to them in advance of the normal time, so as to 
enable the January issue to be published as early as possible. This 
request is, of course, occasioned by the need to print the January 
issue before the printers’ annual holiday. At the moment of 
writing (20 November, 1950), the income tax Bills are before the 
House, and it was not my intention to write about them in any detail 
unless and until they became law. I have therefore decided to post- 
pone the promised discussion until the February issue of Current 
Taxation. 


EXPENDITURE ON FACTORY BUILDING 
AFTER FIFTY YEARS OF USE 


The taxpayer company carried on the business of manufacturing 
furniture. The business had been conducted at the same address 
since 1894. From time to time additional buildings were erected, but 
the original section of the factory used since 1894 was, by 1944, in a 
bad state of disrepair. In 1944, the taxpayer spent on the original 
building the sum of £2,558, classified as ‘‘maintenance of buildings,’’ 
and claimed this sum as an allowable deduction of year ended 30 June, 
1945. The Commissioner, after enquiry, allowed only £337 of this 
sum. Deterioration of the building had occurred over many years 
and the expenditure incurred was rendered necessary by the decay 
of timber and roofing, the movement of brickwork, and wear and 
tear on the floors caused, iter alia, by the use of heavily-laden 
hydraulic trucks. The expenditure of £2,558 was classified into that 
applicable to (a) the walls, (b) the roof, and (c) the floor of the 
building. 

(a) Walls. The interior back wall was completely demolished. 
The upper part of the wall forming the east side of the building 
(which had developed an outward lean) was demolished and 
reinstated. 
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(b) Roof. The roof was originally constructed of corrugated 
iron on a wooden framework and supported by many wooden posts. 
The whole of the old roof was demolished and replaced by a roof of 
modern design described as a single-span roof constructed of dura- 
bestos, with a ‘‘south light’’ and supported by light lattice steel 
trusses. At the same time a mezzanine floor under the gable was 
removed. 

(ce) Floor. Except four or five yards laid in conerete patches, 
the original floor was constructed partly of hand-made bricks and 
partly of wood. The bricks were badly worn and the wooden section 
was in a constant state of disrepair. The floor was replaced by an 
entirely new floor constructed of concrete. 

In determining whether the whole or a part of the sum of £2,558 
was an allowable deduction under s. 53 (1), the Board of Review 
(C.T.B.R. Ref. No. M.47/1949) applied to each item of expenditure 
or to each group of items the following test: Did the expenditure 
simply restore worn-out or damaged property, or did it effect replace- 
ments in the nature of improvements? The evidence produced was 
insufficient to enable the Board to allocate specifically many items of 
expenditure, and it was agreed that its decision should be given in 
principle, leaving the parties to agree as to the amounts to be allowed 
as a deduction pursuant to the Board’s decision. 

(a) Walls. East wall: ‘‘The purpose and, indeed, the result of 
the work done upon the east wall was a renewal of part of the wall 
to restore it to its original condition and, as such, the expenditure 
involved would ordinarily be allowable as a deduction pursuant to 
the provisions of s. 53 of the Act. The fact that the work was executed 
concurrently with other work of a different nature does not alter its 
character, and we can see no reason why the cost of this work should 
not be allowed as a deduction from the assessable income. In this 
case new bricks were unobtainable, and in calculating the cost of 
repairing the wall regard should be had not only to the wages paid 
for the partial demolition and restoration of the wall and the cost of 
the mortar used, but also to the cost of cleaning and making ready for 
use in the repair of this wall the old bricks obtained from the demo- 
lition of the defective interior wall.’’ 

Interior wall: ‘‘The expenditure involved in the demolition of 
the interior wall and in the dismantling of the mezzanine floor could 
not be regarded, in any sense, as a repair. No renewal or restoration 
of any kind was involved. This expenditure, also, was correctly dis- 
allowed as a deduction under s. 53 (1) of the Act.’’ 

(b) Roof. ‘‘As previously indicated, the evidence establishes 
that the old roof of the building was completely removed and replaced 
by one of an essentially different construction and design. One direct 
result was to provide a much improved natural lighting for the 
factory, and we have no doubt that the removal and non-replacement 
of the many wooden posts necessary for the support of the old roof 
provided an unobstructed factory space capable of far more efficient 
use than had been possible in the past.’’ The Board held that the 
evidence established that the work done on the roof and floor did not 
simply restore what was worn out or damaged. On the contrary, it 
resulted in the creation of something more valuable than what was 
there originally. The expenditure was therefore of a capital nature 
and was correctly disallowed. 

(ec) Floor. ‘‘The substitution of a concrete floor in the building, 
in place of the previously existing hand-made bricks and wood, pro- 
vided a smoother, more uniform and more lasting surface-~a type of 
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surface which was essential for the use of the hydraulic trucks, if 
they were to perform effectively the work required of them.’’ For the 
reasons stated under (b) supra the Board held that this expenditure 
was not deductible, being of a capital nature. 

(d) Electrical Installation. ‘‘The disallowed expenditure also 
included a payment for the temporary removal and reinstatement of 
the electrical installation. This installation was originally fixed to the 
wooden posts supporting the roof, and in so far as the expense of 
its removal and reinstatement could be regarded as incidental to the 
general cost of the works, it was incidental to the replacement of the 
roof and the removal of the wooden posts. There is no evidence to 
establish that it was in any way connected with the repair of the east 
wall. As we have held that the expenditure involved in the replace- 
ment of the roof was not an allowable deduction, it follows that the 
cost of the removal and reinstatement of the electrical installation also 
was correctly disallowed as a deduction under s. 53 (1) of the Act.’’ 

(e) Architect’s Fees. These were held to be apportionable, and 
that part of the fees referrable to the sum allowed by the Commissioner 
and the further sum allowed by the Board in respect of the repairs 
to the east wall should be allowed as a deduction. 


COSTS OF SUCCESSFULLY DEFENDING A CHARGE 
OF DRIVING A MOTOR CAR WHILE INTOXICATED 


The taxpayer, a civil engineer, claimed a deduction of $1,075, 
being the costs of successfully defending a charge of driving a motor 
car while intoxicated. Held, that the expenditure was not deductible, 
being of a private nature. (Buraglia v. Minister of Nat. Rev. (1950), 
2 Can. Tax A.B.C, 275.) 


SUM RECEIVED FOR GOODWILL OF CAFE 


The taxpayer sold what was described in the agreement of sale as 
**the vendor’s personal goodwill’’ of the business of a cafe proprietor 
together with certain specified fixtures, fittings, and chattels. The 
sum attributed to the goodwill was £1,222, which was assessed as a 
**premium’’ within the meaning of s. 83. On objection and reference 
to the Board of Review, held that the sum had been correctly assessed 
(C.T.B.R. Ref. No. M.2/1949). ‘‘If the Board finds that what was 
bought and sold was goodwill attached to or connected with land, the 
parties cannot avoid the legal consequences merely by referring to it 
as ‘personal goodwill’,’’ per Mr. H. H. Trebileo (Chairman) and 
Mr. J. A. Nimmo. 

One of the taxpayer’s submissions in the above case was answered 
by Messrs. Trebilco and Nimmo in the following terms: ‘‘An attempt 
was made to argue that the goodwill was not ‘local’ and was, there- 
fore, not attached to or connected with the land because, so it was 
said, the business could have been conducted just as successfully upon 
any other site in the town. But this argument is inconclusive. Good- 
will is none the less attached to or connected with land because it 
could as well have become attached to or connected with some other 
piece of land. The cafe buildings, which are a part of the land, could 
doubtless have been. erected elsewhere, but it would not be said that 
they are, therefore, not attached to or connected with the land upon 
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which they actually stand. Neither would it be said that the crops 
which the taxpayer grows upon his farm are not attached to or 
connected with the land upon which they grow because they would 
have grown just as well upon some adjoining or adjacent block of 


land.’’ 


DAMAGES AND COSTS INCURRED THROUGH FIRE 
SPREADING TO PROPERTY OF NEIGHBOURING 
BUSINESS 


Fire Caused Through Negligence of Taxpayer’s Servant 


The taxpayer company carried on business as a supplier of shingle 
and crushed metal. During the relevant year a fire started on its land 
and spread to the land of a neighbouring sawmiller whose stock and 
plant were damaged. In an action for damages, the sawmiller re- 
covered damages and costs, the taxpayer’s total expenditure being 
£2,999, which it claimed as an allowable deduction. Held, that the 
liability for the damages arose from the taxpayer company’s vicarious 
liability for the negligent act of one of its servants in the course of 
that servant’s employment, and that the damages and costs totalling 
£2,999 were an allowable deduction under the New Zealand Act 
(Amahu Shingle Co. Ltd. v. C. of T. (N.Z.) (25 July, 1950)). ‘‘An 
employer is liable only for the torts of his servant committed in the 
course of the servant’s employment. If it is necessary to employ a 
servant in the business of the employer from which the assessable in- 
come is derived, then the liability to pay damages for a wrongful act 
of that servant committed in the course of his employment becomes a 
risk incidental to the conduct of the business. It is upon the relation- 
ship of employer and employee that the employer’s liability to pay 
damages is founded, and if that relationship has been created for the 
purpose of the gainful prosecution of the employer’s business, then 
any payment resulting from that liability may be said to be expendi- 
ture incurred in producing the income of the business. To hold other- 
wise would be to do what Gavan Duffy, C.J., and Dixon, J., in Herald 
& Weekly Times Ltd. v. F.C. of T. (1932), 48 C.L.R. 113, said should 
not be done—that is, to consider only the immediate reason for the 
payment and to ignore the purpose with which the liability was 
incurred.’’ Per Mr. L. G. H. Sinclair, 8.M. 


REMUNERATION OF DIRECTORS OF PRIVATE COMPANIES 


The following is a further decision of the Board of Review 
relating to the above subject: 
Claimed Allowed Allowed 

Ref. No. Particulars of Company by by Com- by 
Taxpayer missioner Board 
M.51-52/1949 City retail grocery business. All 
shares owned by Directors. 


Year ended 31 July, 1944— 
A (Chairman and general ad- 

ministration ; Ss i 1,250 1,500 
B (Buyer and office staff) is : 1,000 1,000 
C (In charge shop staff—20 em- 

ployees ne om o« 600 600 
Year ended 31 July, 1945— 
A aie ied ae age ee B 1,250 1,500 
B as +s ; at ia 2 1,000 1,000 
Cc re vis 7 at wid 1,000 1,000 
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INTEREST ON MONEY BORROWED TO PAY DIVIDEND 


The taxpayer company borrowed money for the purpose of 
paying a dividend. Held, that the interest paid on the loan was not 
deductible. (1.7. Cas. 678 (1949), 16 S. Af. T.C. 348.) 


ALIENATION OF INCOME 


Following an investigation into the taxpayer’s affairs, the Com- 
missioner issued amended assessments, including therein, inter alia, 
interest received by the taxpayer on loans to his employer. The tax- 
payer claimed that the moneys belonged to members of his family. 
The Commissioner disallowed the taxpayer’s objection to the extent 
of the major part of the interest, and the Commissioner’s decision 
was upheld by the Board of Review (C.T.B.R. Ref. No. M.51-57/1948). 
One of the sums lent by the taxpayer to his employer represented the 
proceeds of a matured life assurance policy. In evidence, the taxpayer 
produced what purported to be a letter which he had written to his 
wife prior to the maturity of the policy stating that he was giving the 
policy to her. The Board of Review No. 2 replied to the taxpayer’s 
submission in the following terms: ‘‘ Regarding the amount of £1,275, 
the taxpayer stated that £695 of it came from his insurance policy, 
£550 from his current account with the Commercial Bank at X, and 
£30 from his wife’s own account. For the sake of convenience, we 
shall deal with these three amounts separately. 

**(a) As to the £695, the taxpayer stated that when he received 
a cheque for that sum from the A.M.P. Society, it was paid direct 
to B. He claimed that he made a gift of the money to his wife. His 
evidence, however, does no more than establish an intention on his 
part to make such a gift; it does not prove that he did in fact carry 
out his intention and perfect a gift of the insurance moneys to his 
wife. Although the letter he produced (Exhibit ‘B’) discloses an 
intention to give his insurance policy to his wife as far back as April, 
1931, he admitted that he did not have it transferred into her name 
and that when it matured, the proceeds thereof were paid to him. 
When asked by the Chairman, concerning moneys other than the 
insurance moneys, whether when he took them out of the bank and 
paid them to B. he thought to himself: ‘Here is £100 of mine and I 
will invest it in the firm and it is yours (his wife’s) from then 
on ...’, he replied: ‘That was the principle under which it was done. 
That was the very thing.’ We feel that this principle applied to the 
insurance moneys as well, and that whilst the taxpayer might have 
decided in his own mind to make a gift of them to his wife, he did 
not give effect to his decision in a way which would demonstrate that 
he had divested himself of his interest in the moneys and made them 
the exclusive property of his wife. On the contrary, the moneys which 
were received by him from a policy in his name and were immediately 
invested in his name and the interest therefrom was paid by his 
employer to him. The taxpayer has therefore failed to satisfy us that 
the sum of £695 lent to his employer did, in fact, belong to the tax- 
payer’s wife. 

**(b) As to the £550, the taxpayer claimed that this sum, which 
came out of his current account, represented, except in so far as it 
did not already belong to his wife, gifts by him to her. He stated that 
some of it might have been his wife’s in the first place as being the 
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proceeds of the sale of her piano, money saved from her housekeeping 
allowance, or gifts from her parents. However, according to Mr. H., 
the taxpayer told him during the course of his investigations that the 
taxpayer always kept £4 only of his earnings and handed the balance 
to his wife, who kept it in the safe at home to meet domestic commit- 
ments, and from time to time any surplus was banked in the tax- 
payer’s account and, consequently, the £550 belonged to his wife. 
Although it might well be a layman’s opinion that savings from house- 
keeping belong to the wife of the household, it has long been estab- 
lished as a matter of law that they are the property of the husband. 
However, even if some of the £550 did originally belong to his wife, 
the taxpayer has failed to prove to us that he was holding it in trust 
for his wife at the material times. He has not shown that those moneys 
which were withdrawn from an account in his name and invested in 
his name were moneys belonging to anyone but himself. As it was 
in respect of these moneys that the taxpayer, in answer to the Chair- 
man, ennunciated the principle on which he claims to have made gifts 
to his wife, it is clear that with regard to these moneys too, he has not 
demonstrated that he carried out his intention and perfected his 
gifts. With regard to these moneys and to the insurance moneys, we 
were not given any satisfactory explanation as to why they were not 
invested in the name of the taxpayer’s wife, who, on his evidence, 
displayed some business sense in the preservation and annotation of 
the receipts produced, and to whom he entrusted the distribution of 
the interest received from the business. We are also at a loss to find 
any real reason why moneys alleged to belong to his wife were nct 
banked in her Commonwealth Savings Bank accounts, where they 
would have earned interest, instead of in his current account, where 
they earned nothing. 

‘*(¢) As to the £30, the Commissioner conceded that this sum and 
interest thereon belonged to the taxpayer’s wife at the time he 
amended the relevant assessments, and it is, therefore, unnecessary 
for us to consider it any further.’’ 

The above decision illustrates the rule that where it is claimed 
that property and the income therefrom has been alienated by gift, 
the gift must not only be definite as to subject and object, but there 
must be words of present gift, and the transfer of the property must 
be as complete as the donor can make it considering the nature of the 
property. A mere benevolent intention is not enough. 


LOSS BY BURGLARY OF CASH 
AND OTHER TRADING ASSETS 


In 1946, the taxpayer suffered a loss of $8,835.17 as a result of a 
burglary. Most of the loss was represented by government bonds of 
small denomination, some of which had been received from customers 
in payment of accounts; others were held by the taxpayer for delivery 
to employees who were buying bonds on the payroll deduction plan. 
Held, that, in the circumstances, the bonds were not an investment of 
the taxpayer; the loss was not a capital loss, and the amount of such 
loss was an allowable deduction (Weidman Brothers Ltd. v. Minister 
of Nat. Rev. (1950), 2 Can. Tax A.B.C. 223). ‘‘All companies in 
business run the risk of having their premises entered by unauthorised 
persons and of losing cash and merchandise through the illegal opera- 
tions of criminals. It is a hazard of business... .’’ Per Mr. W. 8S. 
Fisher, K.C. (Member). 
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It is clear that a loss of the above nature would not be deductible 
under s. 71 of the Commonwealth Act, as it was not incurred through 
‘embezzlement or larceny’’. The loss of cash or other circulating 
capital may, however, be deductible under the general provisions of 
s. 51, having been ‘‘necessarily (being a hazard of the business) 
incurred in carrying on a business’’ and not being a loss of ‘‘a capital, 
private or domestic nature’’. 

A loss by burglary of trading stock is, in effect, deductible by 
reason of the fact that only the value of the diminished stock on hand 
at the end of the income year is required to be brought to account 


(s. 28). 


CREDIT NOTE FOR DEFECTIVE GOODS — DEFECT 
DISCOVERED AFTER CLOSE OF YEAR OF INCOME 
IN WHICH GOODS SOLD 


The taxpayer company manufactured gut fishing lines and sold 
the whole of its output to B, a distributing company. During the last 
few months of income year ended 30 June, 1947, the taxpayer sold 
to B a large quantity of fishing lines manufactured from gut which 
ultimately proved seriously defective. After the close of the year of 
income, the defect became known and the goods were returned to the 
taxpayer, which issued credit notes to B. The taxpayer claimed that 
the taxable income of year ended 30 June, 1947, should be reduced 
by the amount of these credit notes. Held, rejecting the taxpayer’s 
claim, that the Act does not permit the assessable income of any year 
to be discounted by reference to happenings in subsequent years; 
neither does it permit a deduction in any year in respect of losses 
incurred in subsequent years (C.T.B.R. Ref. No. M.5/1950). 


PARTNERSHIP BETWEEN HUSBAND AND WIFE 
Partnership Held to Exist 


The taxpayer claimed that during year of income ended 30 June, 
1948, he carried on business in partnership with his wife, B, sharing 
profits and losses equally. The Commissioner rejected this claim and 
assessed the whole of the year’s net income of the business to the tax- 
payer. The business was a retail one which sold radio sets, electrical 
appliances, ete. The taxpayer himself was absent from the shop for 
a substantial period of each day servicing radio sets ete. His wife, B, 
attended daily at the shop, made sales, interviewed travellers, made 
purchases, and attended to the servicing of small electrical appliances 
brought to the shop for repair. No written agreement was entered 
into, the taxpayer considering this step unnecessary. The business 
remained in the taxpayer’s name; the name was deliberately left 
unchanged to preserve the goodwill and previously existing trade 
relationships. Creditors were only casually notified of the change in 
the constitution of the business. No bank account was opened in the 
name of the partnership. Most liabilities were paid for in cash. A 
savings bank account was continued in the taxpayer’s name for the 
purpose of clearing cheques and making interstate payments. The 
taxpayer’s explanation for not informing the manager of the Savings 
Bank that his wife had been admitted into partnership was that ‘‘it 
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was none of his business’’. No ledger was kept to record the business 
transactions, and ‘consequently there was no record of the capital 
accounts of the partners, their drawings, or actual division of profits. 
On the other hand, there was the sworn testimony of the taxpayer 
and his wife that a partnership between them came into existence 
on 1 June, 1947; the partnership was registered under the Business 
Names Act and the Certificate of Registration was produced to the 
effect that ‘‘a firm carrying on business at X was on 26 June, 1947, 
duly registered .. . under the name of A (the taxpayer) and that... 
the members of the firm are A and B’’; the Certificate of Registration 
was kept displayed at all times in the shop premises; the taxpayer 
swore that when the renewal of the registration of the shop under 
the Factories and Shops Act became due in February, 1948, he gave 
notice that his wife had become a partner in the business. Held, 
upholding the taxpayer’s claim that a partnership between the tax- 
payer and his wife, B, existed as from 26 June, 1947, and that it was 
a term of their agreement that they would share profits and losses 
equally (C.T.B.R. Ref. No. M.9/1950). ‘‘In this case we have had the 
advantage of seeing both the taxpayer and his wife in the witness box. 
Although the latter was not present when the taxpayer gave his 
evidence on the first day of the hearing, she corroborated his state- 
ments on all material matters. They were both thoroughly cross- 
examined by Mr. D., who represented the Commissioner, but nothing 
in their answers would suggest that they were other than truthful 
witnesses. Upon their uncontradicted statements and explanations 
we feel satisfied that they agreed to carry on the business in partner- 
ship as from 26 June, 1947, and that it was a term of their agreement 
that they would share profits and losses equally. This view is sup- 
ported by the registration of the firm, of which the taxpayer and his 
wife were specified as members, pursuant to Part I of the Business 
Names Act 1928. This registration was effected immediately prior to 
the commencement of the year of income, and the certificate evidenc- 
ing this registration, which was displayed on the shop premises and 
which referred to both the taxpayer and his wife as members of the 
firm, was an intimation to all persons with whom they had business 
relations of the authority of either of them, as a partner, to bind the 
firm.’’ 


LAND BOUGHT BY COMPANY FROM SHAREHOLDERS 
FOR PURPOSE OF REALIZATION 


The taxpayer company was incorporated in 1926, and forthwith 
entered into an agreement taking over a number of parcels of land 
which were owned by two of its shareholders and most of which were 
under agreement for sale. The taxpayer appealed against its 1946 
assessment on the ground that it was a realization company and that 
any amounts received in excess of the price paid by it for the several 
parcels of land should be treated as appreciation of capital. Held, 
the taxpayer company is a separate entity from the former owners 
of the property. Whatever might have been the situation of the 
vendors had they retained the properties, the taxpayer company was 
formed for the specific purpose of dealing in the parcels of land to 
the best advantage and any profit realized by it was income in its 
hands and was assessable accordingly. (Central Assets Ltd. v. 
Minister of Nat. Rev. (1950), 2 Can Tax A.B.C. 323.) 
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PAYMENT OF TWO PENSIONS TO WIDOW—ONE IN 

CONSIDERATION OF LATE HUSBAND’S SERVICES 

AS EMPLOYEE; THE OTHER IN CONSIDERATION OF 
HIS SERVICES AS DIRECTOR 


At an extraordinary general meeting of the taxpayer company in 
June, 1944, it was resolved that in view of the fact that the late A 
had been an employee of the company (first as a clerk, then as 
manager, and later as general manager) from 1909 to 1942, when he 
became managing director, which latter position he held up to the date 
of his death, 7 September, 1943, and that he had also been a director 
since 1920, that his widow be paid a pension at the rate of £35 per 
month as from 7 September, 1943, in consideration of the past services 
of A as an employee of the Company, and a pension at the rate of 
£15 per month, also as from 7 September, 1943, in consideration of 
the past services of A as director and managing director of the com- 
pany. The Commissioner allowed the pension of £35 per month but 
disallowed the pension of £15 per month. 

At a directors’ meeting in June, 1947, it was decided to pay to 
the widow of B a pension of £350 per annum in consideration of the 
fact that the late B had been an employee of the company, first as a 
clerk and later as secretary, from 1896 until his death on 25 Septem- 
ber, 1946; and that B’s widow be paid a further pension at the rate 
of £50 per annum in consideration of his past services as a director 
of the company from 1911 until his death. The Commissioner allowed 
the pension of £350 per annum but disallowed the pension of £50 per 
annum. 

In both of the above instances, the Board of Review No. 2 upheld 
the Commissioner’s assessment (C.T.B.R. Ref. No. M.4/1950). The 
Board applied Black’s Case; Union Trustee Co. of Australia Ltd. v. 
F.C. of T. (1935), 53 C.L.R., per Rich, J., at p. 269, in rejecting the 
taxpayer’s claim under s. 51. In disallowing the taxpayer’s claim 
under s. 78 (1)(c), the Board said: ‘‘It is necessary to consider the 
meaning of the words ‘past services of the employees’ which occur in 
s. 78 (1)(c). Do they mean, for instance, that if a person is, or was, 
an employee, his past services in the business in any capacity are to be 
taken into account? In our opinion, they do not. Reading the para- 
graph as a whole, we consider that the ‘past services’ referred to are 
past services as an employee only and not services in any other cap- 
acity, ¢.g., as a director. Reference was made by Mr. E. to paragraph 
[1047] of Gunn’s Commonwealth Income Tax Law and Practice, 
2nd Edition. The cases cited therein lead us to the conclusion that a 
director, per se, is not an employee and services rendered by him in 
that capacity are, therefore, not the services of an employee. It would 
further appear that a managing director may, in certain cireum- 
stances, have ‘two functions and two capacities’. He may be both an 
employee and a director. In such circumstances, he would render to 
the company services in both capacities. In our opinion, only the 
services he has rendered as an employee would come within the words 
‘past services of the employees’ in s. 78 (1)(c). Holding this view, 
we consider that the matter is concluded against the company by the 
terms of its own resolutions as quoted above. In these, they have set 
out exactly what is paid to the widows in consideration of the past 
services of their late husbands as employees and exactly what is paid 
in consideration of their past services as directors. The matter 
becomes, therefore, merely one of fact, for the decision under s. 
78 (1)(c) depends wholly upon what the sums are paid for—bona 
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fides not being in question. What the payments were made for is 
conclusively demonstrated by the resolutions, and the Commissioner 
has allowed in full the sums paid to the widows in consideration of the 
services of their late husbands as employees. The claim under ground 
(b) of the objection therefore fails also.’’ 


WHEN COMMISSION DERIVED 


The taxpayer, employed as a commission salesman, was credited 
in the books of his employer with commission upon making a sale, 
but these commissions were not payable to him unless and until the 
price was paid by the purchaser of the goods. The taxpayer had no 
connexion, directly or indirectly, with the adoption of the rule 
insisted upon by his employer... Held, sums credited but not paid in 
1946 and in 1947 were not income of the year in which they were so 
credited. (Stephen v. Minister of Nat. Rev. (1950), 2 Can Tax A.B.C. 
309.) 


CALCULATION OF TAX UNDER DIVISION 7 WHERE 
SHAREHOLDER IS A PRIMARY PRODUCER 


The taxpayer, a private company, was assessed under s. 104 on 
an ‘‘undistributed amount’’ for income year ended 30 June, 1948. 
One of its shareholders was a primary producer whose actual rate of 
tax was calculated under the Fourth Schedule of the Rates Act in 
accordance with her average income as ascertained under Division 16 
of Part III. The Commissioner calculated the tax under s. 104 on the 
footing that s. 105B (2) operated to exclude the averaging provisions, 
in that the sub-section deems each shareholder to be a person whose 
income is derived wholly from property. The taxpayer company 
objected on the ground that the caleulation of tax under s. 104 should 
have taken into account the shareholder’s average table. Held, uphold- 
ing the taxpayer’s objection, that the effect of the relevant portion of 
s. 105B (2), in the case of a primary producer, is merely- that, for the 
purpose of the calculations to be made under s. 104, the rate of tax 
to be applied is that set out in para. (2) of the Fourth Schedule of 
the Rates Act (C.T.B.R. Ref. No. 25/1950). 

The following is an extract from the Board’s reasons for decision : 

**14. If s. 105B (2) concluded with the words ‘and who is not a 
primary producer’ or ‘and to whom Division 16 of Part III of this 
Act does not apply’ or words to this effect, the result for which the 
Commissioner contends would, of course, be quite clear. But the 
sub-section does not contain any such expression. 

**15. The main purpose of deeming a shareholder to be a person 
whose income is derived wholly from property is quite clear. It is 
that, whatever the nature of the shareholder’s income, the calculations 
to be made under s. 104 are to be based upon the rates of income tax 
applicable to income from property. This effect is doubtless achieved 
in relation to thousands of shareholders to whom Division 16 has no 
application. It would seem rather strange, if the intention of the 
Legislature was as the Commissioner contends, that it was not directly 
expressed but was left to be implied in such an indirect and indefinite 
manner from a provision the main purpose of which is entirely 
different. 
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**16. Section 104 is not a section which has automatic annual 
operation in the assessment of a company. It applies only where a 
company has not made a sufficient distribution of its income of a 
particular year of income. Section 105B (2) must, in our opinion, be 
interpreted in this light. When it refers to ‘a taxpayer whose income 
is derived wholly from property’ it means the ‘income’ of the par- 
ticular year of income under assessment. It does not, in our opinion, 
deem the shareholder to be a person whose income is habitually or 
always, in every year of income, derived wholly from property. 

‘£17. Looked at in this light, the contention of the Commissioner 
must be regarded as being that a person whose income in a particular 
year of income is derived wholly from property cannot be a primary 
producer. But this view will not stand examination. A person can 
carry on a business of primary production and thus be a ‘primary 
producer’ for the purposes of Division 16 and yet derive the whole 
of his income, of a particular year of,income, from property, e.g., 
from dividends, rent or interest. A wheat farmer may suffer a 
drought and have no grain to sell. A pastoralist or a crazier may, for 
his own reasons, sell no stock or produce in a particular year of 
income and have no amount to be brought to account as assessable 
income under s. 28 (2). They nevertheless remain primary producers 
for the purposes of Division 16. 

**18. It therefore cannot be said with truth that merely to deem 
a shareholder to be a person whose income of a particular year of 
income is derived wholly from property is equivalent to deeming him 
to be a person who does not carry on a business of primary produe- 
tion. But the Commissioner’s contention is wholly based upon this 
hypothesis, for no other reason for the non-applicability of Division 16 
has been put forward. In our opinion the contention fails.’’ 


TRUSTS FOR ADVANCEMENT OF RELIGION 


The appellants held, under deed, a plot of land upon trust to 
permit the erection thereon of buildings suitable for use as a Roman 
Catholic church, hall, school, ete., or for use ‘‘generally in such 
manner for the promotion and aiding of the work of the Roman 
Catholic Church in the district in which the said property is situate 
as the trustees with the consent of the Bishop may prescribe’’. Ex- 
emption from English income tax was claimed on the ground that the 
property was vested in the trustees for charitable purposes only. 
Held, rejecting the claim, that under the terms of the deed the trust 
property could properly be used for non-charitable purposes (Ellis 
and Others v. IL.R. Comrs. (1949), 31 T.C. 178). 

The question to be decided in the above case was whether, upon 
the true construction of the deed, the purposes for which the property 
was authorised to be used by paragraph 1 (d) of the schedule to the 
deed (quoted above) were confined to what Lord Russell of Killowen, 
in Farley v. Westminster Bank, Ltd., [1939] A.C. 430, called ‘‘ecclesi- 
astical or religious purposes in the strict sense’’ or included other 
objects which were not necessarily ‘‘charitable’’ in the legal sense of 
that word, though ‘‘conducive to the good of religion’’, in the words 
of the gift in Dunne v. Byrne, [1912] A.C. 407—which words were 
held to be too wide (cf. per Jenkins, L.J., at p. 190). 

BETTING GAINS BY JOCKEY 

The taxpayer was a jockey. As a result of a Departmental in- 
vestigation, the taxpayer’s income was assessed on a net assets basis, 
with the result that his taxable income for each of the five years 
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ended 31 March, 1946, was increased by £800. The taxpayer, whilst 
not admitting an income net worth of £4,000 over the period, claimed 
that any increase proved against him was entirely attributable to 
gains from successful betting on race horses, and as such was not 
assessable. Held, (1) the taxpayer had discharged the onus of satisfy- 
ing the Court that the gains were derived from betting; (2) on the 
facts the income thus derived from betting was ‘‘assessable income’’ 
within the meaning of s. 79 (1) of the N.Z. Land and Income Tax Act 
1923; (3) the taxpayer had failed to discharge the onus of satisfying 
the Court that the amount of each assessment was wrong (JM. v. C. of 
T. (N.Z.), 8 December, 1949). ‘‘The salient facts in the present case 
are that the betting was done at the time and place at which he fol- 
lowed his vocation, the knowledge which enabled him to make success- 
ful bets was gained in the course of the vocation, and the success of the 
bets flowed partly from his skilful exercise of his vocation. It seems 
to me impossible to say in the face of these facts that the betting 
was so dissociated from the vocation as to be independent of it so as 
to place the appellant in the category of an ordinary racecourse 
punter. It is not in my opinion a case where the vocation merely 
afforded the opportunity for making the bets. The evidence does not 
show that the betting was a casual concomitant of the vocation yield- 
ing fortuitous results. It shows rather, from the comparative in- 
frequency of the large bets in relation to the opportunities and from 
the degree of success which attended them, that they were not casual, 
but were shrewd and calculated and depended upon the arising of 
conditions judged by the appellant to be favourable to success and 
capable of being exploited by his skill. He was thus able by the 
organisation of knowledge gained in his vocation and of skill in it to 
eliminate some of the hazards which ordinarily beset the betting trans- 
actions of the mere punter. I therefore hold that the betting transac- 
tions of the appellant were so organised in association with his calling 
as a jockey as to be part and parcel of it or to amount to a business 
connected with it.’’ (Per Mr. L. G. H. Sinelair, $.M.) 


SUMS RECEIVED BY AUTHOR FOR FILM RIGHTS 


The taxpayer’s wife is the well-known writer of historical books 
who writes under the name of Margaret Irwin. Lump sums were 
received by her under contracts to reproduce in film form the books 
written by her. It was claimed that the only profits which the tax- 
payer’s wife derived from her vocation were the royalties received 
from the publication of her books, and that those profits did not 
include the sums received under the above-mentioned contracts which 
were due to the sale of a portion of the copyright in the works in 
question. Held, the sums in dispute were received by reason of the 
fact that the taxpayer’s wife was carrying on the vocation of a writer 
or authoress of historical books, and were received in the course of 
carrying on that vocation. Accordingly, those sums were assessable 
under Case II of Schedule D of the English Act (Howson v. Monsell, 
English High Court, 7 November, 1950). 


SOURCE OF SALARY AND WAGES 


On 16 July, 1936, the taxpayer was appointed a director of 
Trinidad Consolidated Oilfields Ltd., a United Kingdom company 
which operated oilfields in Trinidad. On the same day, the Board 
of Directors entered into an agreement for his employment for seven 
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years as managing director of the company at a salary of £3,000 per 
annum. Between 1936 and 1939 the taxpayer went to Trinidad from 
time to time on business. In December, 1939, he went out to Trinidad 
again with his wife and family, and remained there during the rele- 
vant years. He was not, therefore, a resident of the United Kingdom 
during those years. The taxpayer claimed that he held two offices, 
(a) a director and (b) the managing director, and that the office of 
managing director was not an office within the United Kingdom, and 
thus the salary derived by him was not assessable under Schedule E 
of the English Act. Held, that although the office of managing direc- 
tor was, in the circumstances, a separate and additional office to that 
of director, nevertheless the taxpayer, in terms of his agreement, had 
at all material times the general management of the business of the 
company, and as the control of the company and its head office were 
in London, the office of managing director was an office within the 
United Kingdom notwithstanding the taxpayer’s absence abroad, and 
accordingly his salary was assessable under Schedule E (Goodwin v. 
Brewster, English High Court, 3 November, 1950). 


REPLACEMENT OF BOOKS IN A PROFESSIONAL LIBRARY 
by L. A. LITTLE, A.I.C.A. 


Income Tax Order 1217 sets out the rates of depreciation allow- 
able in respect of items of property, being plant, or articles owned by 
a taxpayer and used by him for the purposes of producing assessable 
income. The rates of depreciation allowable under this Order in 
respect of professional libraries are: 

Law, including law reports - ia sia 24% 

Other professional an ca a i 5% 
There is no provision in the Order for an allowance in respect of books 
purchased to replace earlier editions on a replacement basis. 

An offer was recently made to members of a certain profession to 
replace their old volumes of a particular encyclopaedia with new 
volumes of a later edition on the basis that an allowance of 12s. 6d. 
would be made for each volume replaced upon the return of the old 
volume. This reduced the normal price of 82s. to 69s. 6d. per volume. 
The following statement was included in the circular making the offer: 

**As the new Edition constitutes the replacement of your existing 
set you will be allowed to charge against your income tax assessment 
the cost of the new volumes, thus reducing the net cost of replacing 
your volumes to a relatively nominal sum.’’ 

With respect, it is submitted that the above statement is not in 
accordance with the provisions of the Commonwealth Income Tax 
Assessment Act. 

In the writer’s opinion the following example illustrates the pro- 
visions of s. 59 (1) of the abovementioned Act, which provides for the 
allowance as a deduction of the depreciated value, less the amount of 
any consideration receivable, of any property in respect of which 
depreciation has been allowed or is allowable, disposed of, lost, or 
destroyed at any time in the year of income. 

Old edition cost, say dbs a + ae on £100 
Held for six years—depreciation allowed to taxpayer 
at 5% p.a. (diminishing cost basis 
Depreciated value at time of replacement ‘a 
Replacement allowance of 12s, 6d. per volume, say 
volumes 
Allowance to taxpayer under s. 59(1) in year 
replacement oe ste e* — + - £48 
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If the purchaser buys the new volumes on or before 30 June, 
1952, he is entitled to the initial depreciation allowance under s. 57A 
in addition to the ordinary rates of depreciation allowed. Section 57A 
provides that if the taxpayer so elects the initial depreciation allow- 
ance shall be 40%. If no election is made he automatically receives a 
20% initial depreciation allowance. 

On the assumption that the purchaser elects to have an initial 
depreciation allowance at the rate of 40%, he would receive the fol- 
lowing allowances in respect of the new edition in the year of pur- 
chase : 

Allowance 
New edition, say 40 volumes at 82s. per volume 
(not 69s. 6d. per volume) id ¥s -. £164 
Replacement at, say, 1 January— 
Initial depreciation allowance is oe ae 65 


Depreciation for first year, 5% for six months 
on £99 P 


Depreciated value—end of first year 
£67 
The following is a summary of the examples set out abov 
New edition, 40 volumes at 82s. .. hfe as a £164 


95 


Less allowance for old volumes .. ca da . 25 


Actual cost of replacement oe ee oe a £139 


Allowance under s. 59 (1) on old volumes - £48 

Depreciation allowed on new volumes .. os oa 67 

Total allowances for income tax purposes in year of 
replacement ~ ae a os << ae £115 


Depreciation in respect of subsequent years would be allowed in 
respect of the new volumes at the rate of 5% per annum. 


LET THE PARTNERSHIP PAY THE EXPENSES 


by A. B. SAMUELSON, LL.B., AND G. J. DINGLE, F.C.A. (AUST.) 

A flutter of alarm ruffled local professional circles recently when 
a decision of the Canadian Tax Appeal Board was publicised in Aus- 
tralia. The case was I. v. Minister of National Revenue (1950), 2 Can. 
Tax A.B.C. 107, cited in September, 1950, issue of Current Taxation 
at p. 41. 

Personal as well as academic interest was aroused, because the 
unsuccessful appellant taxpayer was a chartered accountant. 

The appellant, a partner in a firm of chartered accountants, 
claimed as a deduction from his 1946 income motor car and other 
expenses totalling $1,305, all of which he asserted were paid out by 
him in the process of earning the income. The expenses were dis- 
allowed. 

Other examples come readily to mind —jinterest on money 
borrowed for use as partnership capital, depreciation on individually- 
owned plant used by the partnership, and even a varied list of indi- 
vidually-incurred expenses surrounding a live-stock partnership. 

The following extract from the judgment of the Chairman of the 
Canadian Board explains the reasons for the decision: 
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**Section 30 of the Income War Tax Act provides that a partner- 
ship as such shall not be liable to taxation but the shares of the 
partners in the income of the partnership shall, in addition to all other 
income, be income of the partners and taxed accordingly. The word 
‘income’ as used in section 30 is, pursuant to the provisions of sec- 
tion 3 of the Act, ‘the net profit or gain’ of the partnership. It is 
arrived at by deducting from the gross income the expenditures made 
in earning that income. 

‘‘The only source of income of the appellant with which we are 
concerned is his share of the profits earned by the partnership. 

‘*Section 6 (1)(a) of the Act reads as follows: 

‘**Tn computing the profits or gains to be assessed, a deduction 
shall not be allowed in respect of 

(a) disbursements or expenses not wholly, exclusively and 
necessarily laid out or expended for the purpose of earning 
the income’. 

‘*The evidence discloses that, while the appellant considered the 
disbursements or expenses laid out or expended by him—amounting 
to $1,305—as legitimate and proper partnership expenses, the partner- 
ship was not at that time prepared to recognise these as such with the 
result that the appellant had to pay them out of his own resources. 

‘*The only income from which partnership expenses can be de- 
ducted under section 6 (1)(@) is partnership income. The words ‘the 
income’ used in section 6 (1)(a@) obviously refer to the income in the 
earning of which these expenses were incurred. In this particular case 
‘the income’ from which these may be deducted is the income of the 
partnership and not the income of the individual partner.’’ 

The case was decided under the Income War Tax Act 1927, as 
amended. This Act has since been replaced by the Income Tax Act 
1948 and its amendments. 

There is no term in the Canadian legislation equivalent to 
‘*assessable income’’ under the Australian Act. 

The terms ‘‘income’’ and ‘‘taxable income’’ are used in the 
Canadian legislation. The profit from a business is income. There 
are various provisions dealing with items that may or may not be 
deducted in computing the ‘‘income’’. Section 6 (1)(a@) is one of 
these provisions. It is a negative provision. There is no section 
equivalent to the Australian s. 51. There is no need for such a section, 
because it is the profits, not the sales or gross receipts, that go into 
the ‘‘income’’. 

The positive provisions for deductions deal with items which 
might not be allowable in computing profits unless there was a specific 
statutory provision. 

Having arrived at the partnership profits and taken the partner’s 
share thereof into his ‘‘income’’, there are no further deductions 
authorised under the Canadian legislation except the concessional 
deductions. 

To distinguish the position under the Canadian Act from the 
position under the Australian Act, may we, with respect, be permitted 
to elaborate a little on the Chairman’s reasons. 

The expenses in question would have been properly deductible 
from the partnership income if they had been a partnership expense 
that is an expense payable by the partnership and not by an indi- 
vidual partner. 
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The partner’s share in the partnership ‘‘net profit or gain”’ 
becomes part of his ‘‘income’’; there is no provision allowing any 
further deduction from his ‘‘income’’ except those deductions speci- 
fically allowed by the Act. 

Under the scheme of the Australian Act the gross income is in- 
cluded in the ‘‘assessable income’’, and the deductions allowed by the 
Act are subtracted to arrive at the ‘‘taxable income’’. One of the 
specific provisions allowing deductions from the ‘‘assessable income’’ 
is s. 51. 

Section 90 defines the ‘‘net income’’ of a partnership. Broadly, 
the effect is to treat the partnership as if it were a taxpayer, take its 
‘‘assessable income’’, and subtract all allowable deductions. Allow- 
able deductions for this calculation must mean allowable deductions 
incurred by the partnership, and cannot include expenses incurred by 
the partners (as distinct from the partnership) even if those expenses 
ineurred by the partners were incurred in gaining the partnership 
income. 

The result of this calculation is to determine the ‘‘net income’’ 
of the partnership. 

By reason of s. 92, each individual partner’s interest in the ‘‘net 
income’’ of the partnership goes into his ‘‘assessable income’’. It 
does not go directly into his ‘‘taxable income’’. To determine the 
partner’s ‘‘taxable income”’ it is still necessary to deduct from his 
‘fassessable income’’ all his allowable deductions. 

If the partner (as distinct from the partnership) incurs expendi- 
ture in gaining the partnership income, and that expenditure, by 
reason of the partnership agreement, is not borne by the partnership, 


then it is expenditure incurred by the partner in gaining his share of 


‘c 


the partnership ‘‘net income’’. Because his share of that ‘‘net in- 
come’’ goes into his ‘‘assessable income’’, the expenditure incurred 
by him in gaining his share of the ‘‘net income’’ is an allowable 
deduction in calculating his taxable income, unless it is specifically 
disallowed by some provision such as the exceptions in s. 51 (1). 

After having been entangled in discussions of this case, the 
writers have attempted to set down herein the reasons why they do 
not think we need fear that the Australian Commissioner will suc- 
cessfully apply the decision in the Canadian case. 

The Taxation Board of Review No. 1, in Ref. 131/1946, con- 
sidered a claim by a partner for expenses incurred by him personally 
in entertaining partnership clients. The points at issue were the 
degree of precision required to prove the expenditure and whether 
any part of it was of a private or domestic nature. It is, however, 
interesting to note that the question whether the partner’s individual 
expenses could be allowed as a deduction from his share of the part- 
nership net income was not raised. 

A partnership agreement recently before the writers contained 
the following clause: 

‘*Each partner shall at his own individual expense maintain his 
own surgery and consulting rooms for the carrying on of the partner- 
ship practice and the surgery and consulting rooms of each partner 
or any of them for the proper and efficient conduct of the partnership 
practice including all necessary recording and accounting as well as 
the interview and treatment of patients of the practice.”’ 

Who would say that the doctors’ expenses in maintaining their 
surgeries were not allowable deductions under the Australian Act 
from their respective assessable incomes, from their individual in- 
terests in the net income of the partnership? 
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CONCESSIONAL DEDUCTIONS 


Section 6 of the Assessment Act has been amended to include a 
definition of ‘‘concessional deductions.’’ That expression ‘‘means the 
deductions allowable under subdivision B of Division 3 of Part III 
of this Act.’’ 

The concessional deductions are contained in new subdivision B 
(ss. 82A-82H). They include the deduction for dependants, for 
medical and funeral expenses, and for life assurance premiums, super- 
annuation, and other like contributions. 

The concessional deductions apply to assessments based on in- 
comes derived by individual taxpayers during income year ended 
30 June, 1951, (or substituted accounting period) and subsequent 
years. 


Only resident taxpayers entitled to concessional deductions 


The deductions contained in new subdivision B are allowable 
only where the taxpayer is a resident of Australia, Papua, New 
Guinea, or Norfolk Island (s. 82A, as modified by s. 7 (2)). The same 
limitation as to residence was contained in s. 160 (1) in respect of 
concessional rebates for dependants, medical expenses and life assur- 
ance premiums ete. 

Under the present law, as under the previous law, both residents 
and non-residents are entitled to the allowance in respect of rates and 
taxes on non-income-producing property, charitable gifts, and certain 
calls. The new deductions for (a) rates and taxes on non-income- 
producing property, (6) gifts by individuals, and (c) ealls paid, are 
contained in s. 72, s. 78 (1) (a), and s. 78 (1) (0b) respectively. 


Uniform conditions applicable to the family group 


Section 82B embraces concessional deductions for all dependants 
other than the taxpayer’s parents (new s. 82C) and a housekeeper 
(new.s. 82D). Section 82B(2) sets out in tabular form the classes of 
dependants in respect of whom a concessional deduction is allowable 
under s. 82B and the amount of deduction in each case: 

Deduction 
Spouse of taxpayer es is - es és £104 
Daughter-housekeeper (of widowed taxpayer) .. a 104 
One child under 16 years .. “a “s i me 78 
Each other child under 16 years .. ie es ne 52 
Student child “a os a a ‘a ca 78 
Invalid relative a “ is 0 a ee 78 
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In the interests of uniformity and simplicity, s. 82B (1) pre- 
scribes two primary conditions for a concessional deduction in respect 
of any of the above-mentioned dependants. These are: 

(1) That the taxpayer shall contribute during the year of 
income to the maintenance of the dependant. 

(2) That the dependant shall be a resident of Australia during 
the year of income. 

The first condition is the same as that which applied to the 
previous spouse rebate. The second condition applied to the previous 
rebates of tax for all dependants. 


Where, by reason of separate net income derived by dependant, he 
or she is deemed to be only partially maintained by taxpayer 


Section 82B (3)(c) provides for a diminution of the concessional 
deduction in certain instances where the dependant derives a separate 
net income. Where the separate net income derived by the dependant 
during the year of income exceeds £52, the amount of deduction 
otherwise allowable in respect of the dependant is reduced by £2 for 
every £1 by which the separate net income exceeds £52. This pro- 
vision substantially retains the principle which applied to the previous 
rebateable amount for a spouse or daughter-housekeeper. In the 
interests of uniformity and simplicity, that principle has now been 
extended to the concessional deductions for children (including 
student children) and invalid relatives. 

The net effect of the above provision is that a full concessional 
deduction is allowed if the separate net income of the dependant 
during the year of income does not exceed £52. Where the separate 
net income exceeds £52, a partial deduction is granted in accordance 
with the following formula: 

Maximum 
concessional — [ (Separate net income of dependant — £52) x 2] 
deduction 

The allowance vanishes when the separate net income of the 
dependant reaches the following sums: 

Spouse or daughter-housekeeper .. ‘5 ‘a £104 
£104 — [ (£104 — £52) x 2] = Nil 
First child under 16 years, student child, or invalid 
relative .. a is e wii mi ae 91 
£78 — [ (£91 — £52) x 2] = Nil 
Other child under 16 years - “ = i 78 
£52 — [ (£78 — £52) x 2] = Nil 


Meaning of “separate net income” of dependant 


‘ 


The term ‘‘separate net income’’ of a dependant is officially in- 
terpreted as meaning the amount remaining after deducting from the 
dependant’s gross income the expenses which are a direct charge 
against that income. The term includes exempt income as well as 
assessable income. Section 82B (5) specifically excludes from ‘‘sep- 
arate net income’’ the following receipts: 

(a) In the case of an invalid relative—an invalid pension. 
(b) In the ease of a student child— 
(1) the value of any scholarship, bursary, exhibition, or 
prize from a non-governmental source ; 
(ii) any assistance provided by the Commonwealth or a 
State. 
(ec) Commonwealth child endowment. 

Although items (a) and (b) (ii) are not included in calculating 

a dependant’s ‘‘separate net income,’’ nevertheless the concessional 


‘ec 
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deduction otherwise allowable for an invalid relative is reduced by 
the amount of any invalid pension received by the dependant, and 
the deduction otherwise allowable for a student child is reduced by the 
amount of any governmental assistance provided during the year of 
income in connexion with the education of the child. 


Partial allowance where taxpayer maintains dependant for 

part only of year of income 

Section 82B(4) provides for a partial allowance in certain cir- 
cumstances, including the following: 

(a) Where a dependant is a resident during part only of the 
year of income. 

(b) Where the taxpayer contributes to the maintenance of a 
dependant during part only of the year of income, e.g. 
where a spouse or other dependant dies during the year. 

Other circumstances mentioned in s. 82B(4) are discussed in the 
notes dealing with specific dependants. 

The partial allowance is such part of the relevant maximum con- 
cessional deduction as, in the opinion of the Commissioner, is reason- 
able in the circumstances. A dissatisfied taxpayer has the right to have 
the Commissioner’s decision referred to a Board of Review. 

The taxpayer is potentially entitled to the maximum concessional 
deduction in respect of a dependant if he or she is a resident of 
Australia during part only of the year of income, however brief the 
period of residence may be. -On the other hand, to qualify for the 
maximum deduction in respect of a dependant, that dependant must 
be a resident during the whole of the year of income. For example, 
a taxpayer arrives in Australia on 30 September, 1950, accompanied 
by his wife and two children under 16 years of age. Between that 
date and 30 June, 1951, he spends £20 in medical expenses. He will 
receive concessional deductions for income year ended 30 June, 1951, 
based on the period of residence of the three dependants during that 
vear, viz. nine months. 

Dependent wife (three-fourths of £104) ps ; £78 

First child (three-fourths of £78) 5 aia bein 58 

Second child (three-fourths of £52) i ~ si 39 

Medical expenses (the whole) ee 20 


Total of concessional deductions for year ended 30 


June 1951 £195 


One deduction only is allowable in respect of a dependant 
for the same period 


Section 82E is designed for application to those instances where 
a taxpayer would otherwise be eligible for two concessional deduc- 
tions in respect of one dependant. For example, the daughter of a 
widower was wholly engaged in keeping house for her father through- 
out income year ended 30 June, 1951, and was wholly maintained by 
him during that year. The daughter, who was an only child, became 
16 years of age on 31 March, 1951. But for s. 82E, the taxpayer could 
have successfully claimed the following concessional deductions in 
respect of his daughter for income year ended 30 June, 1951: 
(a) Child allowance in respect of period 1 July, 1950, to 31 
March, 1951, i.e., three-quarters of £78 — £58. 
(b) Daughter-housekeeper allowance in respect of year ended 
30 June, 1951 = £104. 
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Section 82E prevents such double deduction in the above circum- 
stances by empowering the Commissioner to grant a deduction of 
such an amount as is reasonable. It was officially stated that, in prac- 
tice, the Commissioner will allow the greater of the two deductions. 
Thus, in the above example, he would allow a deduction of £104 in 
respect of the taxpayer’s daughter. 

Section 82E applies also in a case where a dependant satisfies 
during different periods of the income year the conditions attaching 
to two or more allowances. The officially-cited example is that of a 
child who may attain the age of 16 years during the income year and 
thereupon become a ‘‘student child.’’ In these circumstanees, the 
Commissioner is empowered to allow partial deductions of two 
amounts. In practice, a deduction would be allowed of a proportionate 
part of the amount for a child under 16 years and a further deduction 
of a proportionate part of the amount for a student child. 


Concessional deduction in respect of spouse 


Residents, only, are entitled to the concessional deduction in 
respect of a spouse (s. 82A). 

The deduction is in respect of the spouse of the taxpayer, subject 
to the following conditions, viz. : 

(a) the spouse is a resident of Australia; 

(b) the taxpayer contributes to the maintenance of the spouse ; 

(c) the separate net income of the spouse is not in excess of 
£103. 

A wife is therefore entitled to the concessional deduction in 
respect of her husband, subject to the same conditions. 

Provision is made for a proportionate deduction where the tax- 
payer contributes to the maintenance of his or her spouse during part 
only of the year of income (s. 82B (4)(b)). So, also, where the tax- 
payer marries during the year of income, or the spouse dies during 
the year, or the parties are divorced during the year, the deduction 
allowable is such part of the maximum deduction as, in the opinion of 
the Commissioner, is reasonable in the circumstances (s. 82B (4) (d)). 

The maximum deduction is granted only where the spouse is a 
resident of Australia during the whole of the year of income. A pro- 
portionate deduction is granted where the spouse is a resident during 
part only of the year (s. 82B (4) (q@)). 


Where separate net income of spouse exceeds £52 


The maximum deduction in respect of a spouse is £104. Where 
the separate net income of the spouse derived during the year of 
income does not exceed £52, the taxpayer is entitled to the maximum 
deduction. Where, however, the separate net income of the spouse 
exceeds £52, the amount of concessional deduction otherwise allowable 
is reduced by £2 for every £1 by which the spouse’s separate net 
income exceeds £52. Thus, the allowance reaches vanishing point 
where the separate net income of the spouse is £104. 


EXAMPLE: 

Taxpayer’s income of year ended 30 June, i951, is £600, consist- 
ing wholly of salary. The separate net income of the spouse for that 
year was £70. The concessional deduction in respect of the spouse 
is £68, viz: 

(i) Excess of separate net income (£70) over £52 — £18. 
(ii) £104 — (£18 x 2) = £68. 
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Assessment— 
Assessable income (personal exertion) 
Concessional deduction os ~ 


Taxable income 


Tax— 
£500 (vide table) ‘x me ie ie £35 
32 at 38d. in £ ita ee Fe eg 5 


£532 £40 18 0 


Meaning of “separate net income” derived by spouse 


‘‘Separate net income’”’ is not defined in the Act, except that 
s. 82B (5) provides, in effect, that child endowment received by the 
wife of the taxpayer is not included in her separate net income and 
does not diminish the amount of concessional deduction to which the 
taxpayer is entitled in respect of his wife or children. 

It is considered that the term ‘‘separate net income’’ means the 
gross income derived by the spouse in his or her own right less all 
expenses incurred in earning that income. The term includes exempt 
income. Hence, for example, the receipt by a wife during the relevant 
year of an income of £104 or more by way of dividend from a gold- 
mining company exempt under s. 44 (2) (c) would debar the husband 
from any concessional deduction on her behalf. 

Section 82B (3)(c) speaks of ‘‘income derived by the depen- 
dant.’’ Thus, if in the year of income a wife received a legacy under 
a will or a gift of money or a prize in a lottery, such moneys would 
not be included in any computation of her ‘‘separate net income,’’ 
as the above sums do not answer the description of ‘‘ income.’’ 
Further, the phrase does not include the cost of the wife’s sustenance 
provided by the husband. 

In the first eight and a half months of the year, the taxpayer’s 
wife had a net income of £12. Her separate net income for the whole 
of the year was £101. The taxpayer claimed a proportionate allowance 
for the period of eight and a half months. Held, claim disallowed. 
(11 C.T.B.R. Cas. 93.) 

It should be observed that the spouse deduction is proportionately 
reduced where the separate net income of the spouse for the relevant 
year exceeds £52, notwithstanding that the taxpayer may wholly 
maintain the spouse and no part of the separate net income is devoted 
by the spouse to his or her maintenance. 


Where two or more persons contribute to the maintenance 
of a wife during the year of income 


Section 82B (4)(c) provides that where during the whole or 
part of the year of income two or more persons contribute to the 
maintenance of a person who is a dependant in relation to one or 
more of the persons so contributing, the deduction allowable to the 
taxpayer in respect of that dependant is such part of the relevant 
maximum amount as, in the opinion of the Commissioner, is reason- 
able in the circumstances. 


EXAMPLE: 

A taxpayer and his wife’s father contribute equally to the main- 
tenance of the taxpayer’s wife. The husband is entitled to a deduction 
of one-half of £104 — £52. The wife’s father is not entitled to any 
deduction as his daughter, being over 16 years of age, is not a ‘‘depen- 
dant’’ within the meaning of s. 82B. 
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Where marriage takes place during year of income 


Where a woman marries during the course of the income year and 
derives income prior to her marriage, the amount of such income is 
not included in ‘‘the separate net income derived by the dependant’’ 
within the meaning of s. 82B (3) (c). 

On the other hand, the husband is only entitled to a propor- 
tionate deduction based on the part of the year beginning with the 
date of the marriage (s. 82B (4) ({d)). 


Where spouse dies during the year of income 


Section 82B (4) (6) provides for a proportionate allowance where 
the taxpayer contributes to the maintenance of a dependant during 
part only of the year of income. 

EXAMPLE: 

A taxpayer’s wife dies on 23 November, 1950. The concessional 

deduction is: 
146 ‘365 of £104 = £41. 
N.B.: The date of death should be included in the numerator. 


Rebate not granted in respect of “de facto” wife 


The taxpayer claimed an allowance in respect of a woman with 
whom he was living and who was keeping house for him and his 
young children. Held, claim disallowed. (C.T.B.R. not yet reported.) 

Although the above taxpayer failed in his claim for a ‘‘wife’’ 
allowance, the circumstances of the case might be such as to entitle 
him to the ‘‘housekeeper’’ deduction provided by s. 82D. 


Wife allowance where decree of nullity obtained 


Where a marriage is void for any reason, the party not in fault 
may present a petition to the court and obtain a decree declaring the 
nullity of the marriage. Such decrees are rare, as the marriage is 
void ab initio, and any child of the union is nullius filivs. In Dod- 
worth v. Dale (1936), 20 T.C. 285, the taxpayer went through a form 
of marriage in 1921. In 1933 a decree of nullity was pronounced. 
During the intermediate years the taxpayer claimed and received the 
benefits of the personal allowances applicable to a married man. 
Additional assessments were made on him for the years 1928 to 1933 
inclusive, on the ground that during those years he was not married 
and was not entitled to the allowances applicable to a married man. 
Held, that the taxpayer was entitled to the allowances. 


Withdrawal of allowance in respect of dependent relative 


Repealed s. 160 (2)(a) provided for the grant of a rebate to a 
resident widow or widower in respect of a female relative having the 
care of the taxpayer’s own children or his or her step-children who 
were under 16 years of age. A similar provision is not contained in 
new s. 82B (2), as it is considered to be unnecessary. The concession 
is included in the wider deduction allowable under s. 82D in respect 
of a housekeeper, except in one circumstance. The former dependent 
relative allowance was granted where the relative had the care of any 
of the taxpayer’s children or step-children under 16 years. It was not 
necessary for the relative also’ to keep house for the taxpayer. Under 
s. 82D the housekeeper must be wholly engaged in keeping house for 
the taxpayer and must have the care of the children or dependants 
specified in s. 82D (1). 
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Concessional deduction in respect of daughter-housekeeper 

The concessional deduction in respect of a daughter-housekeeper 
is granted subject to the following conditions: 

(1) The taxpayer must— 

(a) be a resident of Australia; 

(b) be a widow or widower; and 

(c¢) contribute to the maintenance of the daughter-house- 
keeper. 

The daughter-housekeeper must— 

(a) be a resident of Australia; 

(b) be a daughter of the taxpayer; 

(ec) be wholly engaged in keeping house for the taxpayer ; 
and 

(d) not be in receipt of a separate net income during the 
relevant year in excess of £103. 

The daughter need not also have the eare of her sisters or 
brothers (if any). On the other hand, the daughter must be ‘‘ wholly 
engaged’’ in keeping house for her father. Thus, if the daughter 
were partially engaged in some other occupation, the taxpayer would 
not qualify for the concessional deduction provided by s. 82B (2 

Where the separate net income of the daughter derived in the 
year of income does not exceed £52, the concessional deduction is £104. 
Where such separate net income exceeds £52 but is less than £104, 
the maximum deduction of £104 is reduced by £2 for every £1 by 
which the separate net income exceeds £52. Where such separate net 
income reaches £104 the deduction is nil. Thus, if the daughter’s 


separate net income is, say, £90, the deduction is £28: 
£104 — | (90 — 52) « 2] = £28. 

Provision is made for a proportionate deduction where the 
daughter is wholly engaged in keeping house for the taxpayer during 
part only of the vear of income (s. 82B (4) (e)) or where the daughter 
is a resident during part only of the year (s. 82B (4) (a)). 


Who is a widow or widower? 

To obtain the daughter-housekeeper deduction, it is an essential 
condition that the taxpayer making the claim be a widow or widower. 

In Kliman v. Winckworth (1933), 17 T.C. 569, a man who had 
obtained a decree of divorce but had never been a widower claimed 
housekeeper allowance on the grounds that the status of a divorced 
person was similar to that of a widow or widower. The court dismissed 
the claim. 

In Guest v. Goddard (1937), 21 T.C. 525, a person who was a 
widower married again. His second wife left him and remained 
separated from him. There was no deed of separation and his wife 
was in no way supported by him. In dismissing a claim for house- 
keeper allowance, the judge pointed out that on the taxpayer’s 
second marriage—which still existed and was not dissolved—he 
ceased to be what is known as a widower. 

In In re Dewhirst (1948), 64 T.L.R. 74, it was held that a widow 
who contracted a second marriage which was afterwards annulled, 
reverted—at least from the date of the decree of nullity—to her status 
of widow and that thereupon she became entitled to her interest dum 
vidua as being a widow in her deceased husband’s residuary estate. 


Concessional deduction in respect of children under 16 years 
A concessional deduction is granted to a taxpayer who is a 
resident in respect of each child who: 
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(a) is a resident of Australia; and 
(b) is under 16 years at the beginning of the year of income; 
if the taxpayer contributes to the maintenance of the child. 
The maximum concessional deductions are: 
(a) In respect of one child =e ad is £78 
(b) In respect of each other child is o" £52 
These maxima apply where: 
(i) the child was a resident during the whole of the year of 
income; 
(ii) the child was born on or before the first day of the year 
of income; 
(iii) the child did not attain 16 years of age until after the 
close of the year of income; 
(iv) the taxpayer contributed to the maintenance ot the child 
during the whole of the year of income; 
(v) no other person contributed to the maintenance of the 
child; and 
(vi) the separate net income of the child derived during the 
year did not exceed £52. 


EXAMPLE: 

A taxpayer, who derived a salary of £800 during year ended 30 
June, 1951, has a wife and three children aged two years, five years, 
and seven years respectively. Conditions (i) to (vi) are satisfied. 

Assessable income .. as ea me ° aa £800 


Concessicna]l deductions— 
Wife oe an - oe a as £104 


One child as ne a - ar 78 
Two other children, each £52 e a 104 


Assessment— 
£500 (vide table) 
14 at 38d. in £ 


£514 


Provided the abovementioned conditions are satisfied, the tax- 
payer is entitled to a concessional deduction in respect of any child 
maintained by him. He or she need not be a child or any other relative 
of the taxpayer. The child could, for example, be the taxpayer’s 
brother or sister. 


Where child under 16 years is a resident during part only 
of the year of income 


Although the taxpayer himself need not be a resident during the 
whole of the relevant year of income, he is not entitled to the maxi- 
mum deduction for a child or for any other dependant referred to in 
s. 82B (2) unless the dependant was a resident during the whole of 
that year. Where the dependant is a resident during part only of 
the year of income, the deduction is such part of the maximum deduc- 
tion as, in the opinion of the Commissioner, is reasonable in the 
circumstances (s. 82B (4) (a)). 


EXAMPLE: 
A taxpayer arrives in Australia on 18 April, 1951. He has a 
wife and two children under 16 years. 
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The maximum coneessional deductions are: 


Wife .. o s 2% me >a ‘a a2 £104 
One child a - if ae ahi - * 78 
Other child .. a oi . € 5a = 52 


£234 


The proportionate deduction allowable under s. 825 (4) is: 
74/se5 of £234 = £47. 


Where child born during year of income 


Section 82B (4)(b) provides for a proportionate deduction where 
the taxpayer contributes to the maintenance of a dependant during 
part only of the year of income. This provision applies where a child 
is born after the first day of the relevant year of income but during 
that year. 


EXAMPLE: 


A taxpayer has a wife and two chilren. The first is aged three 
years. The second child was born on 15 August, 1950. 


The concessional deductions are: 
Wife .. “es .n - i “a gs ae £104 


One child a . - - . 7 oa 78 
Other child (*°/; of £52) a a _ aN 45 


£227 


N.B.: The day of birth should be included in the numerator. 


Where child attains 16 years of age during year of income 


Section 82B (4) (f) provides for a proportionate deduction where 
a dependent child attains the age of sixteen years during the year of 
income. 
EXAMPLE: 

A taxpayer has a wife and one child who attained the age of 16 
years on 24 November, 1950. 

The concessional deductions are: 


Wife .. od oa “ 0% x os or £104 
One child (7*/s5 of £78) .. as kin on ‘i 31 


£135 
N.B.: the day the child attains 16 years should be excluded from 
the numerator. Thus, if a child attained 16 years on 30 June, 1951, 
the allowance would be 3®*/s5; & £78. 
A similar adjustment is made if a child dies during the year of 
income. 


Where one of two or more children attains 16 years of age 
during year of income 


The rebateable amounts under repealed s. 160 (2)(b) were £100 
‘*in respect of an only child or in respect of the elder or eldest child 
of such children’’ and £50 ‘‘in respect of a child who is not an only 
child or the elder or eldest of such children.’’ 

New s. 82B grants the following concessional deductions in 
respect of children less than 16 years of age: 

(a) In respect of one such child ia oe £78 
(b) In respect of each other such child .. i £52 
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It is considered that the altered language of s. 82B places beyond 
doubt that where a taxpayer has two or more children and one of 
them attains 16 years during the relevant income year, he is entitled 
to a full deduction of £78 in respect of one of those children. 


EXAMPLE: 
A taxpayer has a wife and three children, the eldest of whom 
attains 16 years on 24 November, 1950. 
The concessional deductions are considered to be: 
Wife .. a om < 
Eldest child ('*/,.. of £52) ube 
‘*One child,’’ i.e. the second child 
Third child 


Section 82B (2) speaks of a deduction of £78 ‘‘in respect of one 
such child.’’ That child is not necessarily the elder or eldest of two 
or more children. In the above example, either of the two younger 
children may be selected as qualifying the taxpayer for the higher 
deduction of £78. In that event, the deduction ‘‘in respect of each 
other child’’ is £52, except that in the case of the eldest child, who 
attained 16 years of age during the year of income, s. 82B (4) (f) 
applies to grant a deduction of a proportion of the sum of £52, as 
illustrated in the example. 

The change in the law is further illustrated by the case cited in 
the next paragraph. 


Where taxpayer contributes to maintenance of a child during 
part only of year of income 

Under the first proviso to repealed s. 160 (2)(b) a proportionate 
allowance was granted where a taxpayer wholly maintained a child 
during part only of the year or where he only partially maintained 
the child during the whole or part of the year. 

The taxpayer’s three children (X, Y, and Z) were born on 23 
July, 1929, 21 October, 1933, and 4 November, 1937, respectively. 
Throughout the year ended 30 June, 1945, X was under the age of 
16, but she was not maintained by the taxpayer during the second 
half of that year. He accordingly claimed and was allowed a rebate 
caleulated on an amount of £38 (treated as half of the then existing 
maximum). He was allowed a further rebate of £30 for each of Y 
and Z. He also claimed that from January to June, 1945, the second 
child (Y) became the eldest child who was wholly maintained by him 
and that in respect of this child he should be allowed a rebate caleu- 
lated as under: 

Half-year at £30 per annum (maximum under 1936- 
1946 Act) ve i =e <s “a 

Half-year at £75 per annum (maximum under 1936- 
1946 Act) 


£52 


The Board pointed out that the case came under the first proviso 
to paragraph (b) of s. 160 (2). Had the eldest child been wholly 
maintained during the whole of the year of income the rebates would 
have been calculated on amounts of £75, £30, and £30 respectively— 
a total of £135. Under the proviso, however, only ‘‘such part’’ of that 
amount was allowable as the Commissioner considered ‘‘reasonable in 
the circumstances.’’ 
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The Commissioner arrived at ‘‘such part’’ by deducting £37 from 
the maximum of £135, and the Board agreed with the Commissioner’s 
view. Consequently, the amount of £98 was ‘‘the sum of the amounts 
for the purposes of’’ paragraph (b). Held: claim disallowed. 
(C.T.B.R., not yet reported.) 

Under s. 82B (2) the concessional deductions for children less 
than 16 years of age are ‘‘in respect of one such child—£78’’; and 
‘fin respect of each other such child—£52.’’ Unlike repealed 
s. 160 (2)(b), the higher allowance under s. 82B (2) is not restricted 
to the eldest child where there are three dependent children. Thus, in 
the case cited above, assuming the children were all under 16 years 
of age at the close of income year ended 30 June, 1951, it is considered 
that the deductions would be: 

Child X (one-half of £52) rr oa : 7 £26 
Child Y . oe ws on “< ¥ 7 78 


Child Z ba ee a oe i aN ss 52 


£156 
Either Y or Z could be selected as answering the description of 
‘‘one such child’’ less than 16 years of age so as to qualify the tax- 
payer for the higher deduction of £78. 


Where two or more persons contribute to the maintenance 
of a child during the year of income 

Section 82B (4) (c) provides that where during the whole or part 
of the vear of income two or more persons contribute to the mainten- 
ance of a person who is a dependant in relation to one or more of the 
persons so contributing, the deduction allowable to the taxpayer in 
respect of that dependant is such part of the relevant maximum 
amount as, in the opinion of the Commissioner, is reasonable in the 
circumstances. 


EXAMPLE 1: 


An orphan child is wholly maintained by his two resident aunts, 
who make equal contributions towards the child’s maintenance. Each 
of the aunts will receive a concessional deduction of £39 (one-half of 
£78 
EXAMPLE 2: 

Assume the same set of facts as in the first example, except that 
one of the aunts is not a resident of Australia. Only the resident 
aunt would be entitled to a concessional deduction in respect of the 
child, the amount of the deduction being £39. 


Where separate net income of child exceeds £52 

Where the separate net income of the child derived during the 
relevant year of income does not exceed £52, the taxpayer is entitled 
to the full concessional deduction provided by s. 82B (2). This is an 
enlargement of the concession, as it was the practice of the Depart- 
ment, under the previous law, to reduce the rebateable amount by 
any amount of income derived by the child, on the ground that the 
child was only partially maintained by the taxpayer. This was un- 
doubtedly the correct interpretation where, in fact, the income of a 
child was applied towards his maintenance. It is considered, however, 
that the Departmental interpretation was not correct where, in fact, 
the child’s income was not applied towards his maintenance—where, 
for example, the income was re-invested on his behalf. In this view, 
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the fantastic position arose that where, owing to the taxpayer’s 
poverty, it was necessary for a child under 16 years to work so as 
partially to maintain himself, the rebateable amount was reduced by 
the amount of the child’s earnings. By contrast, a wealthy father 
could ‘‘wholly maintain’’ his child and allow the child’s separate 
income, however large, to be accumulated on his or her behalf. Such 
a state of the law could only be justified on the principle ‘‘that the 
rich get richer and the poor have children.’’ 

The present law remedies this defect by placing all taxpayers on 
the same footing. As previously stated, where the dependent child’s 
separate net income does not exceed £52, the taxpayer is entitled to 
the full concessional deduction. Where the separate net income 
derived by the dependent child in the year of income exceeds £52, 
the maximum allowance is reduced by £2 for every £1 by which the 
separate net income exceeds £52. 

Thus, in the case of one child, the concession vanishes when the 
child’s separate net income reaches £91: 

£78 — | (£91 — £52) x 2] = Nil. 

In the ease of each other child the concession vanishes when the 

child’s separate net income reaches £78: 
£52 — [ (£78 — £52) K 2] = Nil. 

The above provisions apply whether or not the child’s separate 
net income is actually applied towards his or her maintenance. 

Section 82B (5)(c) expressly provides that child endowment 
paid in respect of a child shall not be included in calculating the 
separate net income of the child. 


Payment by divorced father to former wife for maintenance 
and education of children 


The taxpayer, who had been divorced from his wife, was required 
under a court order to pay to his former wife( who had custody of 
the three children of the marriage) three separate sums of £90, £90, 
and £70 per annum (less tax) for the maintenance and education of 
the three children during their infancy. The taxpayer was denied 
relief in respect of the children on the ground that each of the 
children was entitled in-his or her own right to an income, the amount 
of which, under the English Act, precluded the taxpayer from being 
entitled to any deduction in respect of the children. Held: that the 
payments under the order for the maintenance and benefit of the 
children were income of the mother and not of the children (Stevens 
v. Tirard (1939), 23 T.C. 321). 

It is considered that, in the circumstances of the abovementioned 
case, the former wife would be entitled to the concessional deduction 
provided by s. 82B of the Commonwealth Act, provided that she could 
demonstrate that, in fact, she contributed to the maintenance of the 
children during the year of income, and that this is so irrespective of 
the source or nature of her income and the object for which she 
derived it. 

Discretionary payments to children by trustees 


In Drummond v. Collins (1915), 6 T.C. 525, the House of Lords 
held that payments made at the uncontrolled discretion of trustees 
to infants in England were income of the children. This decision 
was followed in Johnstone v. Chamberlain (1933), 17 T.C. 796, where 
the trustees of a marriage settlement, in the exercise of their dis- 
eretion to pay income to and on behalf of the children, had paid to 
the taxpayer (the father) considerable sums for the maintenance ete. 
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of the children. It was held that the income when it was paid over 
to the children was income of the children, and the father was there- 
fore not entitled to any relief in respect of them. 

For Commonwealth purposes, income of the above nature would 
require to be brought to account in calculating the ‘‘separate net 
income’’ of a child. 


Concessional deduction in respect of student child 


A concessional deduction is granted to a resident taxpayer who 
contributes to the maintenance of a student child who is also a resident 
of Australia (s. 82B (1)). A ‘‘student child’’ is defined as a child 
who is not less-than 16 years of age but is less than 21 years and is 
receiving full-time education at a school, college, or university 
(s. 82B (5)(c)). Under repealed s. 160 (2) the rebate of tax was 
limited to student children between 16 and 19 years. 

The maximum concessional deduction in respect of a student 
child is £78. The maximum allowance applies where: 

(i) the student child was a resident during the whole of the 
year of income; 

(ii) the child attained 16 years of age on or before the first 
day of the year of income; 

(iii) the child did not attain 21 years of age until after the 
close of the year of income; 

(iv) the child received full-time education at a school, college, 
or university during the whole of the year of income; 

(v) the taxpayer contributed to the maintenance of the child 
during the whole of the year of income; 

(vi) no other person contributed to the maintenance of the 
child during that year; 

(vii) the separate net income of the child derived during the 
year did not exceed £52; 

(viii) no assistance was provided by the Commonwealth or a 
State during the year of income in connexion with the 
education of the child. 

A proportionate allowance is granted where the student child is 

a resident during part only of the year of income; where the child 
answers the description of a ‘‘student child,’’ as defined, during part 
only of the year (e.g., he reaches 21 years of age during the year) ; 
where the taxpayer contributes to the maintenance of the child during 
part only of the year; and where two or more persons contribute to 
his or her maintenance during the year (s. 82B (4)). 

The student child need not be a child or any other relative of 
the taxpayer. 


Where assistance provided by Commonwealth or State in 
connexion with education of student child 


Under s. 82B (3)(a) the maximum deduction of £78 must be 
reduced by the value of any assistance (consisting of money, accom- 
modation, or sustenance) provided by the Commonwealth or a State 
during the year of income in connexion with the education of a 
student child. According to the official interpretation, such assistance 
includes the value of scholarships, bursaries, exhibitions, or prizes 
provided by the Commonwealth or a State. The deduction is not 
reduced by the value of any scholarship ete. provided from a non- 
governmental source. 
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EXAMPLE: 

The taxpayer maintains a child who became 16 years of age on 
31 December, 1950. The child received full-time education at a college 
during the whole of year ended 30 June, 1951. He received during 
the year £20 financial assistance from the Commonwealth. 


Coneessional deductions— 
Child under 16 years (one-half of £78) .. - £39 
Student child (one-half of £78) ‘ a ~. 22d 
Less govenmental assistance ia 20 


— 19 


£58 






Where separate net income of student child exceeds £52 

If the student child’s separate net income of the year of income 
does not exceed £52, no reduction is made in the maximum allowance 
of £78 on that account. Where, however, such separate net income 
exceeds £52, the maximum deduction is reduced by £2 for every £1 
by which the separate net income exceeds £52. The allowance thus 
vanishes where the separate net income reaches £91: 

£78 — | (£91 — £52) x 2] = Nil. 
EXAMPLE: 

A taxpayer contributes to the maintenance of his student child 
aged 18 years. During the income year the child received £40 financial 
assistance from the Commonwealth, and earned income during vaca- 
tion amounting to £60. 


Maximum deduction vt ae - sal - £78 
Less— 
Governmental assistance ve ae a .. £40 
Reduction in respect of separate net income 
—(£60 — £52) x 2 s — ne c.« 


56 





Concessional deduction allowable hi ries Se £22 


Meaning of “separate net income” of student child 
In calculating the separate net income of a student child, 
s. 82B (5) expressly provides that the following sums shall not be 
included therein: 
(a) the value of any assistance provided by the Commonwealth 
or a State; 
(b) the value of any non-governmental scholarship, bursary, 
exhibition, or prize. 
On the other hand, as previously explained, the concessional 
deduction otherwise allowable is reduced by the value of any assistance 
provided by the Commonwealth or a State. 


Where two or more persons contribute to the maintenance of 
a student child 

Section 82B (4)(c) provides for a proportionate allowance where 
during the whole or part of the year of income two or more persons 
contribute to the maintenance of a person who is a dependant in 
relation to one or more of the persons so contributing. 

EXAMPLE: 

The father and the uncle of a student child contributed through- 
out the income year to his maintenance in the proportions of two- 
thirds and one-third respectively. During the year the student re- 
ceived assistance from a State amounting to £30. 
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The maximum allowance would be reduced as follows: 


Maximum deduction oe os a os ia £78 
Less governmental assistance os ite vr ‘% 30 


Actual allowance to be apportioned ‘ - nr £48 


Allowance to father (two-thirds of £48) me fi £32 


Allowance to uncle (one-third of £48) .. ey is £16 


Meaning of full-time education 

‘*Student child’’ is defined by s. 82B (5) as meaning a child 
between 16 and 21 years of age who ‘‘is receiving full-time education 
at a school, college or university.’’ Thus, a taxpayer would not qualify 
for the concessional deduction if the child were receiving only part- 
time education. Moreover, the education must be at a ‘‘school, college 
or university.’’ 

Section 21 (1) of the English Finance Act 1920 provides for a 
deduction in respect of children over 16 years of age ‘‘receiving full- 
time instruction at any university, college, school, or other educational 
establishment.’’ In Heaslip v. Hasemer (1927), 13 T.C. 212, it was 
held that no deduction was allowable in respect of a child studying 
for a musical career who took private lessons from a teacher at his 
house. 


Concessional deduction in respect of invalid relative over 16 years 


A concessional deduction is granted to a taxpayer, who is a resi- 
dent of Australia, who contributes to the maintenance of an ‘‘invalid 
relative,’’ as defined, if he or she is also a resident (s. 82B (1)). 

An “‘invalid relative’’ is defined by s. 82B (5) as meaning a 
person : 

(i) not less than 16 years of age; 

(ji) who is a child, step-child, brother, or sister of the tax- 
payer ; 

and in respect of whom : 

(a) an invalid pension is being paid; or 

(b) the taxpayer produces a certificate from the Common- 
wealth Health Department or a Commonwealth Medical 
Referee that the dependant is permanently incapacitated 
for working. 

Where an invalid pension is not paid, the test of invalidity is the 
same as that under the Social Services Consolidation Act. 

The maximum concessional deduction in respect of an invalid 
relative is £78. The maximum allowance applies where: 

(i) the invalid relative was a resident during the whole of the 
year of income; 

(ii) the relative attained 16 years of age on or before the first 
day of the year of income; 

(iii) the taxpayer contributed to the maintenance of the rela- 
tive during the whole of the year of income; 

(iv) no other person contributed to the maintenance of the 
relative ; 

(v) the separate net income of the relative derived during the 
year did not exceed £52; and 

(vi) the relative did not receive any invalid pension during the 
year. 
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A proportionate allowance is granted where the invalid relative 
is a resident during part only of the year of income; where the depen- 
dant answers the description of an ‘‘invalid relative,’’ as defined, 
during part only of the year (e.g. where he or she becomes eligible 
for the invalid pension or becomes permanently incapacitated for 
work during the course of the year) ; where the taxpayer contributes 
to the maintenance of the relative during part only of the year; and 
where two or more persons contribute to his or her maintenance 
during the year (s. 82B (4)). 


Where dependant receives an invalid pension 


The maximum deduction of £78 is reduced by the amount of any 
invalid pension paid in respect of the dependant during the year of 
income (s. 82B (3) (b)). 

EXAMPLE: 

The taxpayer’s brother, aged 25 years, received an invalid 
pension as from 1 October, 1950. The pension received for year 
ended 30 June, 1951, amounted to, say, £40. The taxpayer contributed 
to the maintenance of his brother throughout the rest of income year 
ended 30 June, 1951. 


Maximum concessional deduction as ea Ri £78 
Reduced by— 
One-fourth of £78 in respect of ad i sites 
1950, to 30 September, 1950 .. . £19 
Amount of invalid pension .. = i i: ae 
59 


Actual concessional deduction i sid i £19 


Where separate net income of invalid person exceeds £52 


If the invalid relative’s separate net income (apart from any 
invalid pension received) does not exceed £52, the taxpayer is en- 
titled to the full concessional deduction of £78, less the amount of 
any invalid pension received in the income year. Where the separate 
net income exceeds £52, the maximum deduction of £78 is reduced by 
£2 for every £1 by which the separate net income exceeds £52. The 
allowance is therefore nil where the separate net income reaches £91: 

£78 — | (£91 — £52) & 2] = Nil. 
EXAMPLE: 

A taxpayer contributes to the maintenance of his invalid sister. 
During the income year the sister derived a net income from rents 
of £60 and an invalid pension of £50. 

Maximum deduction a a ‘ia ic - £78 
Less— 
Invalid pension on oh o* “ .. £50 
Reduction in respect of separate net income— 


(£60 — £52) x 2 iva a a <) oe 


Concessional deduction allowable 


Section 82B (5) specifically provides for the exclusion of any 
invalid pension in caleulating the amount, if any, of an invalid’s 
separate net income. On the other hand, the concessional deduction 
otherwise allowable is, as illustrated above, reduced by the amount 
of any invalid pension received in the year of income. 


Supplement to The Australian Accountant—February, 1951 





February, 1951 CuRRENT TAXATION 


Where two or more persons contribute to the maintenance 
of an invalid relative 


Section 82B (4) (c) provides for a proportionate allowance where 
two or more persons contribute to the maintenance of a person who is 
a dependant in relation to one or more of the persons so contributing. 


EXAMPLE: 


Two brothers contribute equally to the maintenance of an invalid 
sister who does not receive an invalid pension but has a separate net 
income of £70. 

Deduction to be apportioned— 
£78 — [ (£70 — £52) x 2] a is os £42 


The deduction allowable to each of the two brothers is 
one-half of £42 - — “x ix % £21 


If, in the above example, the contributors were an uncle and a 
brother of the invalid, the brother would receive a deductien of £21 
but the uncle would not receive any deduction as the invalid is not a 
**dependant’’ in relation to the uncle. To qualify for the deduction 
the invalid must be a child, step-child, brother, or sister of the con- 
tributor. 


Concessional deduction in respect of parents of taxpayer 


Under repealed s. 160 (2) (c) a concessional rebate of £150 was 
granted in respect of a parent of a resident taxpayer, if the parent 
were a resident of Australia, and if he or she were wholly maintained 
by the taxpayer. If the taxpayer wholly maintained both his parents 
he was entitled to a rebate in respect of each parent. The previous 
provision was unsatisfactory in that no rebate could be granted if the 
parent derived any income or if two or more children maintained the 
parent. In order to ameliorate slightly the harshness of s. 160 (2) (c) 
it was the unauthorized practice of the Department to allow the 
rebate under that provision where the parent received sums not 
exceeding £10 per annum from sources other than the taxpayer. 

Under new s. 82C, the taxpayer is entitled to a maximum con- 
cessional deduction of £104 in respect of each parent maintained by 
him if the following conditions are satisfied: 

(i) the taxpayer must be a resident of Australia (s. 82A) ; 
(ii) the parent must also be a resident throughout the year of 
income (s. 82C (1) and s. 82C (4)(a)); 
(iii) the taxpayer must contribute to the maintenance of the 
parent during the whole of the year of income 
(s. 82C (4) (b)); 
(iv) the parent must derive no ‘‘separate net income’’ during 

the relevant income year (s. 82C (3)); 

(v) no other person must contribute to the maintenance of the 
parent during the relevant year (s. 82C (4) (c)). 

A proportionate allowance is granted where the parent is a 
resident during part only of the year of income or where the taxpayer 
contributes to the maintenance of a parent during part only of that 
year. 


‘ 


EXAMPLE: 


A taxpayer contributes to the maintenance of his father and 
mother during the whole of income year ended 30 June, 1951. The 
parents own the house in which they live but have no other property 
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and derive no income during that year. The total of the sums paid 
by the taxpayer to his parents during year ended 30 June, 1951, is 
£180. 

In the above circumstances the taxpayer is entitled to a con- 
cessional deduction of £104 in respect of the maintenance of each of 
his parents, making a total allowance of £208 (s. 82C (2)). 

The condition imposed by s. 82C (1) is that the ‘‘taxpayer con- 
tributes to the maintenance of his parents.’’ In order to obtain the 
full deduction of £104 in respect of a parent it is not necessary that 
the taxpayer should contribute £104 or more towards the maintenance 
of that parent in the relevant year. In order to avoid the application 
of s. 82C (4) (b) it is desirable that contributions be made by the tax- 
payer at regular weekly or monthly intervals throughout the year. 

The annual rental value of the house owned and occupied by the 
parents should not be brought to account in calculating the ‘‘separate 
net income’’ of the parents, as such rental value is not income within 
the meaning of the Act. 


Where parent derives separate net income 
Section 82C (3) provides that the deduction of £104 otherwise 
allowable in respect of a parent shall be reduced by the amount of the 
separate net income derived by the parent in the year of income. 
‘*Separate net income’’ means the amount remaining after de- 


ducting from the parent’s gross income the expenses incurred directly 
in deriving that income. The term includes exempt income. 
EXAMPLE: 

A parent is in receipt of an age pension of £65 from the Common- 


wealth. He is otherwise maintained by the taxpayer during the whole 
of the relevant income year. 

Maximum concessional deduction os _ = £104 

Deduct parent’s age pension — a is a 65 


Concessional deduction allowable to taxpayer P39 


The age pension must be included in the parent’s separate net 
income notwithstanding that it is exempt from tax (s. 23 (ka) ). 

If the separate net income of the parent, including an age pension, 
is £104 or more, no deduction is allowable in respect of the mainten- 
ance of the parent. 

The differences between the former provisions of s. 160 (2) (c) 
and those of new s. 82C may be illustrated by the following decisions 
of the Board of Review under the repealed provisions. 

During the year of income the taxpayer’s widowed mother lived 
with her son (the taxpayer) in her own mortgaged home and derived 
an income, by way of dividends, which was just sufficient to enable 
her to pay the rates in respect of the home and the interest on the 
mortgage to which it was subject. The resources out of which she was 
able to provide herself with everything else for her own use and 
benefit, including the whole of her requirements by way of food and 
clothing, consisted of payments made to her by the taxpayer. Held: 
that by virtue of her ownership of the home in which she lived the 
taxpayer’s mother partly maintained herself throughout the vear of 
income, and consequently the taxpayer was not entitled to any rebate 
under s. 160 (2)(c). (C.T.B.R.—not yet reported. ) 

Under new s. 82C, the separate net income of the parent in the 
above case would consist of the dividends derived by her during the 
vear, and the taxpayer would be entitled to a concessional deduction 
of £104 less the amount of those dividends. The annual value of the 
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parent’s home would not be included in her separate net income, as 
such annual value is not income within the meaning of the Act. On 
the other hand, the separate net income comprising the dividends 
cannot be reduced by the sums applied by the parent in payment of 
interest and rates in respect of her home. 

During the relevant income year, the mother of the taxpayer 
resided with him and was maintained by him. In return, the mother 
released the taxpayer from liability to repay her a sum she had pre- 
viously lent the taxpayer. During the relevant year the mother’s 
assets consisted of a Commonwealth bond of £100 and a savings bank 
account, the credit balance of which had been reduced during the 
year by £52, although interest on the bond and the moneys in the 
account, amounting to £17, had been credited to the account. Held: 
that the taxpayer had not wholly maintained his mother during the 
relevant year. (C.T.B.R. Ref. No. 36/1947.) 

Under s. 82C, the taxpayer in the last-mentioned case would be 
entitled to the following concessional deduction : 


Maximum deduction 1 a - se sm £104 
Less interest on bond and savings bank account ; 17 


Deduction allowed to taxpayer .. ‘Ks 4% _ £87 


Provided the taxpayer contributed to the maintenance of his 
mother during the whole of the relevant year of income and no other 
person contributed to her maintenance, the taxpayer would be en- 
titled to the above deduction, notwithstanding that the parent also 
spent her own capital or income, or both, in her maintenance. Further, 


the taxpayer would, in the above circumstances, be entitled to the 
deduction of £87 whether he contributed more or less than that sum 
in the maintenance of his mother during the income year. 


Where two or more persons contribute to the maintenance 

of a parent 

Section 82C (4) (c) provides that where, during the whole or part 
of the year of income, two or more persons contribute to the mainten- 
ance of a person who is a parent of one or more of the persons so 
contributing, the deduction allowable to the taxpayer shall be such 
part of £104 as, in the opinion of the Commissioner, is reasonable in 
the circumstances. 

EXAMPLE: 

Three sisters each contributed £52 during the year of income 
towards the maintenance of their mother, who, during that year, 
derived a separate net income of £11. Allowance to be apportioned 
between the three sisters: 

Maximum deduction a va ~ ve a £104 
Less separate net income of mother : = i 11 
£93 
Each of the three sisters would receive a concessional deduction of £31. 

If, in the above example, one of the contributors were not a child 
of the dependent parent, he or she would not receive any deduction 
under s. 82C in respect of such maintenance. 

Concessional deduction in respect of housekeeper 

Section 82D (1) provides that where, during the year of income, 
a person (referred to as a ‘‘housekeeper’’) is wholly engaged in keep- 
ing house in Australia for a taxpayer and in caring for: 
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(a) a child or step-child of the taxpayer, less than 16 years of 
age, even where the child is not a ‘‘dependant’’ of the 
taxpayer because, for example, the separate net income of 
the child exceeds the specified limits; or 

(b) a child under 16 years of age (not necessarily of the tax- 
payer) in respect of whom the taxpayer is entitled to a 
concessional deduction under s. 82B; or 

(ec) an invalid relative (being a child, step-child, brother, or 
sister of the taxpayer) in respect of whom the taxpayer is 
entitled to a concessional deduction under s. 82B; 

the taxpayer shall be entitled to the concessional deduction provided 
by s. 82D. There is no housekeeper allowance where the taxpayer’s 
only dependant is a student child over 16 years of age. 

The maximum deduction in respect of a housekeeper is £104. 
A proportionate deduction is allowed where the housekeeper is wholly 
engaged in keeping house for the taxpayer and in caring for the 
child or dependant during part only of the year of income 
(s. 82D (5)). 

Housekeeper allowance where taxpayer is a widow or widower 

As officially explained, the concessional deduction provided by 
s. 82D is designed to afford taxation relief to those taxpayers— 
mainly widowers and widows—who are not entitled to a deduction for 
a spouse or a daughter-housekeeper, but whose domestic circumstances 
are such as to render it necessary for the taxpayer to engage a house- 
keeper to care for his or her family. The deduction is not, however, 
restricted to widows and widowers, but the allowance to married 
persons is hedged by certain revenue-protecting safeguards described 
separately below. 

If the conditions imposed by s. 82D (1) are satisfied, the tax- 
payer is entitled to a concessional deduction of £104. The taxpayer 
must be a resident of Australia (s. 82A). The housekeeper (who may 
be either a male or female person) need not be a resident ; nevertheless 
he or she must be wholly engaged throughout the relevant income 
year in keeping house in Australia for the taxpayer and in caring for 
one or more of the children or dependants specified in s. 82D (1) (@) 
and (b). Thus, where a temporary visitor to Australia was engaged 
during her visit as a housekeeper to a taxpayer, the latter would be 
entitled to the concessional deduction provided by s. 82D. 

A proportionate allowance is granted where the housekeeper is 
engaged for part only of the year (s. 82D (5)). Where, during the 
income year, two or more housekeepers are engaged in succession but 
not contemporaneously, a proportionate allowance is granted in 
respect of each housekeeper based on the time each was engaged in 
keeping house for the taxpayer and in caring for his or her family. 

A widow or widower is not entitled to a deduction for a daughter- 
housekeeper and a housekeeper for the same period. Where, by reason 
of the fact that, during part of the year of income, a widow or 
widower contributes to the maintenance of a daughter-housekeeper, 
he or she is entitled to a concessional deduction under s. 82B in 
respect of the daughter-housekeeper, a housekeeper is deemed not to 
have been wholly engaged in keeping house for the taxpayer during 
that part of the year of income (s. 82D (3)). 


EXAMPLE: 
A daughter of the taxpayer, a widower, was wholly engaged in 
keeping house for him and in caring for her sister aged 14 years and 
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her brother aged 12 years. She ceased to be so engaged on 31 Decem- 
ber, 1950, when she married. In anticipation of that event, the tax- 
payer engaged a housekeeper on 30 November, 1950. The latter was 
engaged in keeping house for the taxpayer and in caring for his 
family throughout the remainder of income year ended 30 June, 1951. 
The taxpayer would be entitled to the following concessional deduc- 
tions : 

One child 

Other child 

Daughter- housekeeper (half of £104) 

Housekeeper (half of £104) ‘ 


Tetal .. 


Housekeeper allowance where taxpayer is married 


As previously stated, the housekeeper allowance is granted to 
resident married taxpayers, but only in certain special circumstances. 

Where, by reason of the fact that, during a part of the year of 
income, the taxpayer contributes to the maintenance of a spouse, he 
or she is entitled to the concessional deduction provided by s. 82B in 
respect of the spouse, a housekeeper is deemed not to have been wholly 
engaged in keeping house for the taxpayer during that part of the 
year of income (s. 82D (3)). 


EXAMPLE 1: 

During the relevant year a taxpayer maintained a wife and 
children under 16 years, in respect of whom he was entitled to the 
maximum spouse and child deductions provided by s. 82B. His wife 
was ill throughout the year and the taxpayer employed a housekeeper 
during that period. He is debarred by s. 82D (3) from receiving any 
deduction in respect of the housekeeper. 


EXAMPLE 2: 

The wife of the taxpayer died on 30 September, 1950. A month 
before, he engaged a person to keep house for him and to care for his 
child under 16 years. 

The taxpayer would be entitled to the following concessional de- 
ductions : 

Spouse allowance—three months .. a“ ws i £26 


Housekeeper allowance—nine months .. eth a 78 
Child allowance a ne ‘i +s - 78 


Total .. dc ne oe _ os oe - £182 


Even where a married taxpayer is not entitled to a concessional 
deduction in respect of his or her spouse, the taxpayer is not entitled 
to a deduction under s. 82D in respect of a housekeeper unless the 
Commissioner is of opinion that, because of special circumstances, it 
is just to allow such a deduction (s. 82D (4)(a)). 

For example, the reason for denying the taxpayer a deduction in 
respect of a spouse might be because the spouse’s separate net income 
for the relevant year was £104 or more. In these circumstances no 
deduction would be allowed in respect of a housekeeper, even if the 
wife, through illness, was unable to carry out the duties of house- 
keeping. 

The following is an example furnished by the Treasurer of the 
‘*special circumstances’’ referred to in s. 82D (4)(a): A husband is 
deserted by his wife and he is obliged to engaged a housekeeper to 
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eare for his children under 16 years of age. In these circumstances, 
the Commissioner is empowered to grant a housekeeper allowance, not 
exceeding £104, as, in his opinion, is reasonable in the circumstances. 
Housekeeper need not be an employee 

It is considered that the relationship of employer and employee 
need not exist between the taxpayer and the housekeeper. Similar 
relief is allowed under the English Act in respect of a housekeeper 
who is ‘‘employed,’’ so that in a case where a widow had living with 
her some other female person (a friend) who did in fact carry out 
all the duties of housekeeper but was not employed, it was held that 
no claim was available (Macfarlane v. Hubert (1935), 19 T.C. 660). 


Meaning of “keeping house” 

Whether a person is or is not acting as housekeeper is a question 
of fact. ‘‘Keeping house,’’ the term used in the Act, implies some- 
thing more than mere servant, and it may be necessary to demonstrate 
—if required—that the person in respect of whom the claim is made 
does in fact control the household affairs, such as ordering all supplies, 
settling accounts, ete. Thus, if such duties are carried out by the 
widow or widower, a claim may be refused on the ground that the 
widower or widow is himself or herself acting as housekeeper. What 
has been said above about distinguishing the duties of keeping house 
from those of a servant may be particularly important in relation to 
a claim for deduction in respect of a daughter-housekeeper. 


INCOME DERIVED BY LIQUIDATOR 


A liquidator of a company is included in the definition of 


‘*trustee’’ (s. 6). Under s. 254 (a), a trustee is answerable as tax- 
payer for the doing of all such things as are required to be done by 
virtue of the Assessment Act in respect of the income derived by him 
in his representative capacity and for the payment of tax thereon. 
Section 254 (b) provides that the trustee shall, in respect of that 
income, make returns and be assessed thereon, but in his representa- 
tive capacity only. 

It is clear from the above provision that if a liquidator derives 
‘*ineome’’ as a deemed trustee he is assessable thereon in his repre- 
sentative capacity. The beneficial owner of the income is the company, 
which remains in existence until finally dissolved. Thus, the income 
derived by the liquidator is taxable at the rates applicable to com- 
panies, and the provisions of the Assessment Act relating to the taxa- 
tion of undistributed income apply with full force to income derived 
after the passing of the winding-up resolution or the date of the 
Court Order, as the case may be. Moreover, bearing in mind the 
continued existence of the company, losses incurred prior to liquida- 
tion are an allowable deduction from assessable income derived by the 
liquidator to the extent provided by s. 80. A liquidator or a receiver 
is not a new taxpayer distinct and separate from the company. Thus, 
his position differs from that of an executor in relation to a deceased 
taxpayer. (Cf. I1.R. Comrs. v. Thompson (Receiver for Debenture 
Holders of John A. Wood Ltd.) (1936 ), 20 7A. 422.) 

Assessable income derived by the liquidator will be determined 
and measured in accordance with the provisions of the Act. Included 
in those provisions are the items of income enumerated in s. 6—defini- 
tion of ‘‘income from personal exertion’’. These items include ‘‘the 
proceeds of any business carried on by the taxpayer .. .’’. A liqui- 
dator is empowered to carry on the business of the company, so far as 
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is necessary for the beneficial winding-up thereof (cf. N.S.W. Com- 
panies Act, s. 231 (1)(b)). 

Where, therefore, a liquidator continues to carry on the business 
of the company, the proceeds thereof are assessable. The question 
whether a transaction is in the course of business is one of fact (/.R. 
Comrs. v. Nelson (1939), 22 T.C. 716). Whether or not a business is 
continued by the liquidator is a question of fact (Joshua Bros. Pty. 
Ltd. v. F.C. of T. (1923), 31 C.L.R. 490). 

A company carried on the business of distillers. A resolution 
for the voluntary winding-up of the company was passed on 12 
January, 1920. On that date the company ceased distilling opera- 
tions. For some years thereafter the liquidator continued to sell the 
stock of liquor as trading opportunities offered. Held (by the Full 
High Court), that the liquidator had continued to carry on the busi- 
ness of the company and that the profits derived by him were assess- 
able (Joshua Bros. Pty. Ltd. v. F.C. of T., supra). ‘*True, the busi- 
ness was carried on only for the purpose of winding-up, but it was in 
fact and in law carried on’’, per Isaacs, J., at p. 498. 

In the last-mentioned case, the decision of the House of Lords in 
J. and R. O’Kane & Co. v. I1.R. Comrs. (1922), 12 T.C. 303, was cited. 
In this case, the taxpayers, who carried on business as wine and spirit 
merchants, issued a circular letter early in 1916, announcing their 
decision to retire from business, and soon afterwards they issued to 
their regular customers lists of spirits for sale. Practically the whole 
of the stock was sold by the end of 1917. Meanwhile, the taxpayers 
had acquired a certain quantity of spirits up to the spring of 1917, 
under running contracts with distillers, but no other purchases were 
made. The Special Commissioners found that the taxpayers were still 
carrying on their trade during 1917 and that the profits were made 
in the ordinary course of trade and were accordingly assessable. The 
House of Lords held that there was ample evidence on which the 
Special Commissioners could arrive at their findings, and the tax- 
payers were assessable. 

A decision contrary to that in Joshua Bros. Pty. Ltd. v. F.C. of 
7., supra, was given in 1927 by the King’s Bench Division, Northern 
[reland, on a similar set of facts. A company carrying on the business 
of whisky-distilling went into liquidation in August, 1920, and over a 
period extending from that date until March, 1923, the liquidator sold 
off the company’s stock of whisky. The liquidator continued distilling 
operations until March, 1921. The Recorder of Belfast found as a fact 
that the profits derived by the liquidator did not arise from the carry- 
ing on of the trade of the company, but from realizations incidental 
to the winding-up of the business, and that such profits were not 
assessable. On appeal, it was held that the question whether the 
liquidator was carrying on a trade or business was one of fact, and 
that there was evidence to justify the Recorder’s finding (J.R. Comrs. 
v. “Old Bushmills’’ Distillery Co. Ltd. (in Lig.) (1927), 12 T.C. 
1148). 

In his work Principles of Income Taxation, at p. 172, the late 
Dr. Hannan expressed the view that the reasoning and decision of 
the High Court in Joshua Bros.’ Case were to be preferred to those 
in the ‘‘Old Bushmills’? Case. With this view the present writer 
respectfully agrees. 

Where a business is carried on by a company up to the date of 
the commencement of the winding-up and the liquidator disposes of 
the company’s trading stock with the necessary degree of system and 
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continuity as to establish that he is continuing to carry on the com- 
pany’s business, the profits of the liquidator on the sale of the trading 
stock (including those obtained on a final disposal sale, s. 36) are 
assessable. 

Where, however, the company has itself ceased to carry on trade 
prior to liquidation and the liquidator disposes of assets which 
answered the description of trading stock whilst the company was 
carrying on its business, it is considered that any profit derived by 
the liquidator on the sale of those assets is not assessable under the 
general provisions of the law unless the liquidator himself begins a 
new business. Conversely, a loss on sale would not in these circum- 
stances be deductible. In a word, ‘‘trading stock’’ ceases to be such 
where the business has been abandoned. 

The above general observations must be considered as subject to 
the specific provisions of s. 26 (a) and s. 36. Dealing first with s. 36, 
that section provides that where the whole or any part of the assets 
of a business carried on by a taxpayer is disposed of by sale or other- 
wise howsoever, whether for the purpose of putting an end to the 
business or any part thereof or not, and the assets disposed of include 
trading stock and the other items enumerated in the section, the value 
(ascertained in accordance with s. 36 (8)) of the trading stock ete. is 
required to be included in the taxpayer’s assessable income. These 
provisions are clearly applicable to the proceeds of a disposal sale of 
trading stock which are part of the assets of a business carried on by 
the liquidator. Bearing in mind the continued existence of the com- 
pany, it is considered that s. 36 would apply to the proceeds of sale 
of trading stock included in a disposal sale by a liquidator where the 
business of the company was carried on by the company up to the 
date of the winding-up resolution or Court Order, and that this is so 
whether or not the liquidator himself continued to carry on the 
business. 

Where, however, the company had ceased to carry on business at 
some date prior to liquidation, it is considered that s. 36 has no appli- 
cation to subsequent sales of what was formerly trading stock, wnether 
the property was sold by the company before liquidation or by the 
liquidator thereafter. Section 36 contemplates certain sales or other 
dispositions during the existence of ‘‘a business carried on by a tax- 
payer’’ or at the point of ‘‘putting an end to the business’’. 

The position of a liquidator in respect of transactions made by 
him is no worse or no better than that of the company in respect of 
transactions prior to the date of the winding-up resolution or the 
Court Order (cf. Wilson Box Foreign Rights Ltd (in Liq.) v. Brice 
(1936), 20 T.C. 736). For example, if property were acquired by the 
company for the purpose of profit-making by sale, the profit derived 
from the sale by it of such property would be assessable under the 
specific provisions of s. 26 (a), and any loss on sale would be an 
allowable deduction under s. 52. If property answering the above 
description were sold by the liquidator, it is considered that, bearing 
again in mind the continued existence of the company, the provisions 
of s. 26 (a) or s. 52 would apply, respectively, to the profit or loss on 
the sale. Conversely, if property of the company were not acquired for 
the purpose of profit-making by sale, and such property were sold by 
either the company or the liquidator, the resultant profit or loss would 
not be assessable or deductible, respectively. 

In this view, a profit on sale of property by a liquidator could be 
caught under the specific provisions of s. 26 (a) even though such 
property had ceased to answer the description of trading stock, but 
in that event, s. 36 would not apply. 
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CONCESSIONAL DEDUCTION FOR MEDICAL 
AND SIMILAR EXPENSES 


Section 82F of the Amending Act of 1950 has made a number 
of changes in the law relating to the allowance of medical and similar 
expenses : 

a) As in the case of other personal allowances, the previous 
rebate under s. 160 (2)(d) for medical expenses has been 
converted into a concessional deduction. 

The maximum allowance of £50 in respect of expenditure 
on each member of the family group has been increased 
to £100. 
The maximum allowance for dental expenses has been in 
creased from £10 to £20 for each member of the family 
group. 
The family group has been enlarged. In addition to his 
spouse and children under the age of 21 years, a taxpayer 
is entitled to a deduction for medical and other expenses 
paid in respect of other dependants for whom he receives 
a dependant’s allowance, v7z., a parent, a daughter-house- 
keeper, an invalid relative, and a child under 16 vears 
and a student child who are not children of the taxpayer. 
The scope of the expenditure has been extended to thera- 
peutic treatment, which includes not only diathermie 
treatment but also massage and similar services, adminis- 
tered by direction of a legally-qualified medical practi- 
tioner. 
The allowance in respect of artificial limbs, artificial eyes, 
and hearing aids under previous s. 160 (2)(da) has been 
extended to all medical and surgical appliances prescribed 
by a legally-qualified medical practitioner. On the other 
hand, this class of expenditure is now added to the list of 
medical expenses to which the maximum deduction of £100 
applies. 
Under new s. 82F medical expenses are allowed only to 
the extent that they are not recouped to the taxpayer by 
a government, public authority, society, or association. 
Taxpayer entitled to a deduction of medical expenses paid during 
year of income on behalf of himself and specified dependants 

The claimant taxpayer must be a resident (s. 82A). Subject to 
the limitations explained hereafter, the allowance under s. 82F is in 
respect of amounts actually paid by the taxpayer during the year of 
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income as ‘‘medical expenses’’ (as defined) in respect of himself, or 
in respect of a ‘‘dependant’’ as defined by s. 82F (3)..The dependant 
must also be a resident (s. 82F (1)). The effect of these provisions is 
that the taxpayer is entitled to a deduction for medical expenses 
incurred in respect of : 

(a) The taxpayer himself. 

(b) The spouse of the taxpayer. Thus, a wife is entitled to a 
deduction for medical expenses paid in respect of her 
husband. The spouse need not be a dependant within 
the meaning of s. 82B. 

A child of the taxpayer less than 21 years of age. The 
child need not be a dependant within the meaning of 
s. 82B. 
A daughter-housekeeper over 21 years in respect of whom 
the taxpayer is entitled to a deduction under s. 82B. 
A dependent child (other than the taxpayer’s own child 
under 16 years of age. 
A dependent student child, other than the taxpayer’s own 
child. 
A dependent invalid relative, other than the taxpayer’s 
own child under 21 years, i.e. a brother, sister, or step- 
child of the taxpayer and a child of the taxpayer over 21 
vears. 
A parent of the taxpayer in respect of whom the taxpayer 
is entitled to a deduction under s. 82C. 

The persons mentioned in (d) to (g) above must be dependants 


in respect of whom the taxpayer is entitled to a concessional deduction 
under s. 82B for the income year in which the medical expenses were 


paid. 
Limitations imposed on allowance of sums paid 
for medical and similar expenses 


As stated above, the concessional deduction under s. 82F is based 
on the actual payments made by the taxpayer in the year of income, 
but subject to the following limitations: 

The taxpayer is allowed a concessional deduction of payments up 
to £100 per person in respect of himself or herself and in respect of 
each of his dependants enumerated above (s. 82F (2)). The term 
‘medical expenses’’ as defined includes dental expenses, but dental 
expenses in excess of £20 per person are excluded from the conces- 
sional deduction (s. 82F (3)). Thus, if a taxpayer paid during the 
income year £70 for medical expenses and £30 for dental expenses in 
respect of himself, the allowable deduction would be £90, viz., £70 for 
medical expenses and the maximum sum of £20 for dental expenses. 

If the sums paid on the taxpayer’s own behalf were £97 for 
medical expenses and £6 for dental expenses, he would be entitled 
only to the over-all maximum deduction of £100. 


EXAMPLE: 
During the relevant year the taxpayer paid the following sums: 


(a) £105 in all to doctor, nurse, and private hospital in respect 
of an operation upon himself. 

(b) £25 for dental expenses for his wife. 

(c) £5 for dental expenses for a married daughter aged 22. 

(d) £10 for medical expenses for a married daughter aged 20. 

(e) £20 for medical expenses for his mother in respect of whom 
he receives a dependant allowance under s. 82C. 


Supplement to The Australian Accountant—March, 1951 





March, 1951 CURRENT TAXATION 139 


The amount in respect of which the taxpayer is entitled to a con- 
cessional deduction under s. 82F is made up as follows: 
In respect of — 
(a) Taxpayer (maximum) . £100 
(b) Wife (maximum) ; 20 
(c) Daughter aged 22 years Nil 
(d) Daughter aged 20 years 10 
(e) Mother a ‘ a 20 


Concessional deduction under s. 82F £150 
Where a husband and wife each have a taxable income and one 
of them incurs medical expenses during the year in excess of £100, 
both the husband and wife may pay a suitable share of the expenses. 
Zach will be entitled to a deduction of the amount paid by them 
subject to the overall maximum in each case of £100. 


No deduction for medical expenses 

paid by trustee of deceased estate 
There is no deduction in respect of medical expenses incurred 
by the taxpayer prior to his death and paid by the trustees of his 
estate. This applies to (a) income derived up to the date of the tax- 
payer’s death; (b) income assessable under s. 101A, 7.¢e. sums derived 
after death which would have been assessable income in the hands of 
the deceased, if it had been received by him during his lifetime 
C.T.B.R., not yet reported) ; or (¢) income derived by the trustees 


Sums paid to medical practitioner, nurse, chemist, or hospital 


The definition of ‘‘medical expenses’’ contained in s. 82F (3) 
includes payments to a legally-qualified medical practitioner, nurse, 
or chemist, or to a public or private hospital in respect of an illness 
or operation, i.e. in respect of the taxpayer or of his dependants as 
defined. 

The allowance is strictly limited to payments to the persons and 
institutions mentioned above. For example, a taxpayer would not be 
entitled to deduct a sum paid direct by him, say, to an ambulance 
brigade for conveyance to a hospital; yet if the hospital pays for such 
conveyance on the taxpayer's behalf, the latter is entitled to a deduc- 
tion of the amount paid to the hospital to reimburse it for such 
expenditure. 

Dental expenses 

The definition of ‘*medical expenses’’ contained in s. 82F (3) 
includes payments to a legally-qualified dentist for dental services or 
treatment, 7.¢. in respect of the taxpayer or of his dependants, as 
defined, but limited to £20 in respect of any one such person. This 
limitation is illustrated above. 


Payments for therapeutic treatment 

The definition of ‘‘medical expenses’’ contained in s. 82F includes 
‘payments for therapeutic treatment administered to the taxpayer or 
to his dependants by direction of a legally-qualified medical practi- 
tioner. 

‘*Therapeutic’’ means ‘‘of or pertaining to the healing of 
disease’’ (Shorter Oxford English Dictionary). The term includes 
not only diathermie treatment (in respect of which a rebate was 
granted under repealed s. 160 (2)(d)), but also massage and similar 
services by any person or institution, provided that the treatment is 
administered by direction of a legally-qualified medical practitioner. 
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Artificial aids 

Under repealed s. 160 (2) (da) a rebate was allowed of any pay- 
ment made by a resident taxpayer during the year of income for an 
artificial limb (or part of a limb), artificial eye, or hearing aid (in- 
cluding expenditure on the maintenance thereof). No limit was set by 
s. 160 (2)(da) to the amount of the above expenditure. 

The definition of ‘*‘medieal expenses’’ contained in new s. 82F (3) 
includes the above items, but expenditure thereon is now subject to 
the overall limit of £100 for expenditure on each person, including 
himself, in respect of whom the taxpayer is entitled to a deduction 
for medical expenses. These aids need not be prescribed by a legally- 
qualified medical practitioner. 

A Canadian taxpayer, being unable to carry on business unless 
he obtained a powerful hearing aid, bought such an aid and claimed 
a deduction of the cost thereof as a business expense. Held, dismissing 
the taxpayer’s appeal, that the hearing aid was a purely personal 
requirement of the taxpayer due to his personal disability (Dynes v. 
Minister of Nat. Rev. (1950), 3 Can. Tax A.B.C. 1] 

Medical and surgical appliances 

The definition of ‘‘medical expenses’’ contained in s. 82F (3 
also includes payments in respect of a medical or surgical appliance 
(other than an artificial limb, artificial eye, or hearing aid mentioned 
above), provided the appliances are prescribed by a legally-qualified 
medical practitioner. Subject to the overall limit of £100 per person, 
a taxpayer is entitled to a deduction of sums paid for appliances pro- 
vided for the taxpayer or any of his dependants, as defined. 

Optical expenses 

The definition of ‘‘medical expenses’’ contained in s. 82F (3 
ineludes payments for: 

i) the testing of eyes or the prescribing of spectacles by an 
oculist, optician, or any other person legally qualified to 
perform those services; or 

ii) the supply of spectacles in accordanee with any such pre- 
scription. 

The deduction in respect of the above expenditure is subject to 
the overall limit of £100 per person. 

Personal attendants 

The definition of ‘*medical expenses’’ contained in s. 82F (3) 
includes payments as remuneration of a person for services rendered 
by him as an attendant to a person who is blind or is permanently 
confined to a bed or invalid chair. 

The allowance applies in respect of the taxpayer or any of his 
dependants, as defined, subject to the overall limit of £100 per person. 
Medical expenses paid outside Australia by a resident 

The deduction under s. 82F is not limited to amounts expended in 
Australia, and consequently the fact that medical expenses are paid 
outside Australia does not preclude the allowance of the deduction, 
provided the taxpayer is a resident of Australia. ‘ 

To be deductible, the payments must be made to a ‘‘legally quali- 
fied medical practitioner,’’ i.e. legally qualified under the laws of the 
country in which the practitioner carried on his practice. 

Where medical expenses recouped 

Section 82F (1) limits the allowance for medical expenses paid 
by a taxpayer ‘‘to the extent to which he has not been, and is not 
entitled to be, recouped those expenses by any government, public 
authority, society or association.’’ 
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Under new s. 82H a deduction is now allowed of payments for the 
personal benefit of the taxpayer or his spouse or child made to a 
medical or hospital benefit fund. In some instances, the medical ex- 
penses are paid direct to the medical practitioner ete.; in others, the 
taxpayer pays the expenses and is recouped by the society. In order 
to place all taxpayers on the same footing and to prevent taxpayers 
in the second class of case from obtaining a double deduction, i.e. of 
contributions to the society and of payments for medical expenses 
recouped by the society, new s. 82F prohibits a deduction of any 
expenses so recouped whether by a government, public authority, 
society or association. 


CONCESSIONAL DEDUCTION FOR FUNERAL EXPENSES 


Repealed s. i160 (2)(e) provided for a concessional rebate in 
respect of funeral and burial or cremation expenses paid by a resident 
taxpayer, and arising out of the death of his spouse or any of his 
children under 21 years. The maximum expenditure in any year of 
income in respect of which the taxpayer was entitled to a rebate was 
£30. 

The above concession has been liberalized in several respects by 
new s. 82G :— 

a) The previous rebate has been replaced by a concessional 
deduction. 

b) The maximum allowance of £30 is applied to the expenses 
paid in respect of each bereavement, instead of to the 
aggregate payments during the year as under repealed 
s. 160 (2) (e). 

The concession is extended to include the expenses arising 
out of the death of any dependant as defined by s. 82F (3 
Taxpayer entitled to a deduction of funeral expenses paid during 
year of income in respect of specified dependants 

Subject to the limitations described below, s. 82G (1) provides 
for a concessional deduction of amounts paid by the taxpayer (who 
must be a resident (s. 82A in the year of income for funeral and 
burial or cremation expenses arising out of the death of a ‘‘depen 
dant’’ who was, at the time of death, a resident of Australia. Section 
82G (3) states that ‘‘dependant’’ has the same meaning as it has in 
s. 82F. 

Under s. 82F (3) a ‘‘dependant’’ means 

a) the spouse of the taxpayer, 

b) a child of the taxpayer less than 21 years (who need not 
necessarily be a dependent ehild 
a person in respect of whom the taxpayer is entitled to a 
concessional deduction under s. 82B or s. 82C. 

By reason of s. 82F (3) (¢), a taxpayer is entitled to a deduction 
for funeral ete. expenses arising out of the death of: 

i) A daughter-housekeeper over 21 years in respect of whom 
the taxpayer is entitled to a deduction under s. 82B 

ii) A dependent child (other than the taxpayer’s own child 
under 16 years of age. 

iii) A dependent student child, other than the taxpayer’s own 
child. 

iv) A dependent invalid relative, other than the taxpayer’s 
own child under 21 years, i.e. a brother, sister, or stepchild 
of the taxpayer and a child of the taxpayer over 21 years. 
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(v) A parent of the taxpayer in respect of whom the taxpayer 
is entitled to a deduction under s. 82C. 

A wife is entitled to the deduction in respect of amounts paid by 
her for the funeral expenses of her husband or her children or depen- 
dants, subject to the same limit and conditions. There is no provision 
for the allowance to the executors of a deceased estate in respect of 
expenses paid in burying the deceased. The payment need not neces- 
sarily be made in Australia. 


Limitations imposed on allowance of sums paid for funeral expenses 

A concessional deduction is allowed under s. 82G of amounts paid 
during the income year for funeral and burial or cremation expenses 
arising out of the death of a dependant, as defined, but subject to 
the following limitations: 

(a) The deduction is limited to the extent to which the tax- 
payer has not been, and is not entitled to be, recouped 
those expenses by a government, public authority, society, 
or association (s. 82G (1)). 

b) The deductions allowable in respect of any one bereave- 
ment must not exceed £30 (s. 82G (2)) 

EXAMPLE (from Treasurer’s Explanatory Memoranduin 
A taxpayer paid during the year of income funeral expenses in 
respect of the following dependants: 

Father (for whom the taxpayer is entitled to a con 

cessional deduction ii ee £40 
Spouse e45 


The taxpayer received £15 from a friendly society in part-recoupment 
of his father’s funeral expenses. The total deduction allowable to the 
taxpayer under new s. 82G would be £55, ascertained as follows: 


Father ; : ; ; .. £40 
15 


Less recoupment 


Spouse (maximum 


CONCESSIONAL DEDUCTION IN RESPECT OF 
LIFE ASSURANCE AND OTHER PROVISIONS 


Section 82H of the Amending Act of 1950 has made the following 
changes in the law relating to the allowance of payments in respect of 
life assurance and other provisions - 

(a) The previous rebate under s. 160 (2)(b) has been con- 
verted into a concessional deduction. 

b) The maximum allowance has been increased from £150 to 
£200. 
The concession has been extended to premiums for sickness 
insurance and personal injury or accident insurance. 
The concession has been extended to contributions to 
medical and hospital benefit funds. 


Scope of allowances under s. 82H 
Under s. 82H, a concessional deduction is allowed in respect of 
specified amounts paid by the taxpayer in the year of income. The 
taxpayer must be a resident of Australia (s. 82A). The deductions 
allowable to a taxpayer under s. 82A must not exceed, in the aggre- 
gate, £200 in respect of any one year of income (s. 82H (2)). No 
income limit is imposed on the taxpayer. 
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The allowance under s. 82H is in respect of the following 
amounts :— 
(1) Premiums or sums 
(a) for insurance 
(i) on the life of the taxpayer or his spouse or child 
(irrespective of age 
(il) against sickness of the taxpayer or his spouse or 
child; or 
(ili) against personal injury or accident to the tax- 
payer or his spouse or child. 
(b) for a deferred annuity or other like provisions for his 
spouse or child. 
Payments for the personal benefit of the taxpayer or his 
spouse or child made to- 
(a) a superannuation, sustentation, widows’ or orphans’ 
fund ; 
b) a medical or hospital benefit fund; 
(¢) a fund established by a Commonwealth or State Act 
relating to insurance; or 
d) a friendly society. 

The deduction is not limited to male taxpayers. A woman who 
insures her own life, or that of her husband, or that of any of her 
children, irrespective of age, or makes any other of the abovemen- 
tioned payments is also entitled to the concessional deduction under 


s. 82H. 


Payments referred to in s. 82H need not be made in Australia 


The deduction is allowable for any premium or sum in respect 
of any assurance, annuity, ete., effected either within or without Aus- 
tralia. There is also no territorial limitation with respect to super- 
annuation and other specified funds. Moreover, the payments need 
not be made in Australia. 

The deduction under s. 82H is limited to residents of Australia. 
The spouse or child for whom he makes a provision need not be a 
resident of Australia. 


Amounts paid in the year of income 


A deduction under s. 82H is allowable only in respect of amounts 
‘*naid’’ by the taxpayer in the year of income. In Hunter v. A.-G. 
(1904), 5 T.C. 13, a company invited people to insure their lives in 
its office on the footing of half the annual premium for seven years 
not having to be found in cash. The House of Lords held that the 
taxpayer could obtain relief only in respect to the portion of the 
premiums paid in cash. This decision would seem to be authority for 
the view that, where the premium payable by the insured is settled 
by way of a loan by the insurer to the insured, the premium has not 
been paid by the taxpayer and that consequently no deduction is in 
the circumstances allowable. It is submitted, however, that such an 
application of the decision would be too harsh. The policy dealt with 
in the above ease was of a special kind where premiums were paid by 
means of half-premium loans effected under the policy. In cireum- 
stances where a premium is paid by ordinary borrowing from the 
insurance company during the currency of the policy and on the 
security of the policy it would appear, nevertheless, that for all prac- 
tical purposes the premium has been paid notwithstanding that no 
cash has passed. 
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In respect of the kind of half-premium policy referred to in 
Hunter’s Case, supra, a complementary problem arises where the 
premium is advanced, in part, by the insurance company and the sums 
so advanced are on maturity of the policy deducted from the sum in- 
sured. In Ex parte Horner (1932), 17 T.C. 362, it was held that the 
sum so deducted at maturity of the policy was not a premium paid by 
the taxpayer for an insurance on his life, but was the repayment of a 
debt. If, however, such half-premiums are repaid during the currency 
of the policy it is understood that the Department regards the amount 
so paid as being a sum paid for insurance on the life of the insured 
person and therefore deductible up to the statutory limit of £200 in 
the year in which repayment is effected. 

Under another type of policy the insured has an option of taking 
a reduction of premium in lieu of retaining a reversionary bonus. No 
deduction is, however, allowable in respect of the amount by which a 
premium is so reduced. In Watkins v. Hugh Jones (1928), 14 T.C. 94, 
the insured, under a policy of whole-life insurance at a yearly 
premium of £48 5s. Od. was entitled to participate in the company’s 
surplus funds by means of the ‘‘reductions of premium system’’. He 
might in each year take the reduction of premium for that year in 
cash or convert it into the equivalent reversionary bonus. The 
premium notice showed £48 5s. Od. as the premium payable and 
£33 15s. 6d. as bonus, leaving £14 9s. 6d. as the ‘‘amount to be paid’’ 
He paid £14 9s. 6d. but claimed relief on £48 5s. Od. Held, that the 
reduction of the premium had been provided by the policy; that the 
amount of premium paid was £14 9s. 6d., and that the taxpayer was 
entitled to relief on that sum only. 

It is relevant to note here that a reversionary bonus on a policy 
of life assurance is not assessable income (see definition of ‘‘dividend’’ 
in s. 6); nor are the proceeds arising from the surrender of a rever- 


sionary bonus assessable. 


Endowment policies 

To be deductible, premiums paid must be in respect of a policy 
on the tar paye r’s own life or on the life of his spouse or ehildren. 
It is not necessary that the taxpayer should, for instance, have 
actually effected a policy on the life of his wife, it is enough if he in 
fact pays the premium. Nor is it of any moment that he pays the 
premium on the life of any of his adult children. The premium so 
paid is deductible no matter how old the children may be. ‘‘Children”’ 
in this provision would include legally-adopted children but not step 
children, as the latter are not the taxpayer’s own children. An 
insurance on life may be defined to be ‘‘that in which one party 
agrees to pay a given sum upon the happening of a particular event 
contingent upon the duration of human life’? (Gould v. Curtis (1913 
6 T.C. 293). In this case a policy provided for the payment of £200 
at the expiration of 15 years if the assured be then living, or £100 
on his previous death, without profits. The English Court of Appeal 
held that the whole of the premium on such a ‘‘double endowment”’ 
policy is allowable. The principle of this decision is equally applic- 
able to Commonwealth law. Premiums on pure endowment policies 
where there is no provision for the payment of a specified capital sum 
on the death of the assured—are also deductible. 

Policies on joint lives 

In Wilson v. Simpson (1926), 10 T.C. 753. two directors of a 
company effected an insurance on their joint lives under which the 
policy moneys were payable on the death of either to a third person 
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to be dealt with by him according to the terms of a declaration of 
trust made by the insured. Each of the directors covenanted to pay 
one-half of the amount of the premiums to the trustee, who was to 
pay the premiums to the insurance company and the trustee was em- 
powered to sue the directors for their respective shares of the 
premiums in default of payment. One of the directors claimed relief 
in respect of the one-half of the premiums paid by him. Held, that 
the insurance in question was not made by the director on his life 
within the meaning of s. 32 (1)(a) of the Income Tax Act 1918. It 
has been suggested that Wilson’s Case, supra, is authority for the 
proposition that the provisions of the Commonwealth Act do not apply 
to a policy effected on joint lives, where the premium is shared in 
agreed proportions. The number of possibilities that could arise in 
this connection prevent any complete consideration of the question. 
Subject, however, to the statutory limit of £200, it is considered that 
a deduction should be allowed to a taxpayer on such part of a 
premium or sum paid by him for insurance on the life of himself or 
of his spouse or children. It is not necessary under the Australian 
provision that the insurance should be effected for the taxpayer’s own 
benefit or for the benefit of his wife or children. What is required 
is that the insurance be effected ‘‘on the life of the taxpayer or of his 
spouse or children’’. But the person claiming the deduction, that is 
the taxpayer, must actually have paid the premium. 


Accident and sickness policies 
Under new Ss. SIH a concessional deduction is allowed of 


premiums paid by the taxpayer in the year of income for insurance 


against 
a) sickness of the taxpayer or his or her spouse or children 
(irrespective of age) ; or 
b) personal injury or accident to the taxpayer or his or her 
spouse or children. 
The allowance which, like other payments enumerated in s. 82H, is 
subject to the overall maximum of £200, applies to premiums paid 
during income year ended 30 June, 1951 and subsequent years 


Sums paid for deferred annuity or other like provision 

A deduction is allowed in respect of sums paid by the taxpayer 
during the year of income for a deferred annuity or other like pro 
vision for his spouse or children. As in the case of insurance 
premiums, the deduction is not limited to male taxpayers. A wife is 
also entitled to the deduction in respect of payments for a deferred 
annuity for her husband or children. It would seem that ‘‘other like 
provision”’ must be limited to thines ejusde me ge neris with deferred 
annuities. These words do not embrace any sum paid by the taxpayer 
in making previous preparation for the maintenance or benefit of his 
wife or children. The decision to the contrary in C. of T. v. Sicbenhaar 
(1911), 13 W.A.L.R. 105, does not now apply to the Commonwealth 
Act. To obtain the benefit allowed by the terms of this legislation the 
taxpayer must establish the fact of a future provision for his or her 
spouse or children (C. of T. v. Siebenhaar (1916), 18 W.A.L.R. 64 


Fidelity guarantee or bond payments 
The previous Act provided for an allowance in respect of sums 
paid by a taxpayer in respect of any fidelity guarantee or bond which 
the taxpayer is required to provide in the exercise of his business. 
This provision does not appear in s. 82H of the present Act, but 
amounts paid in respect of a fidelity guarantee or bond are deductible 
under the provisions of s. 51 without limitation. 
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Payments to superannuation funds, friendly societies, etc. 


To be deductible, payments to superannuation, sustentation, 
widows’ or orphans’ funds, or to any friendly society, must be ‘‘for 
the personal benefit of the taxpayer or of his spouse or children’’, 
Apart from this specific provision no allowance could be claimed in 
respect to, for example, superannuation contributions even though 
such contributions might be compulsory (Hannan v. C. of T., [1923] 
S.A.S.R. 434). 

Where a taxpayer pays in the vear of income both life assurance 
premiums and contributions to a pension fund and the total of those 
payments for that year exceeds the maximum deductible amount of 
£200, it is desirable that he should claim a deduction in respect of 
the life assurance premiums in the first place and limit his claim in 
respect of the pension fund contributions to the difference between 
the maximum deductible amount and the amount of the life assurance 
premiums. The effect of this claim is to exclude from the s. 82H 
deduction a portion of the pension fund contributions. When the 
pension is ultimately paid to the taxpayer, that portion of the pension 
which is represented by the purchase price thereof, in respect of 
which a rebate or reduction has not been allowed in his assessment, 
would be excluded under s. 26 (¢c) from the taxpayer’s assessable 
income. 


Payments to medical or hospital benefit funds 


Under new s. 82H a concessional deduction is allowed of pay- 
ments for the personal benefit of the taxpayer or his or her spouse 
or child made to ‘‘a medical or hospital benefit fund’’. The allowance, 
which, like other payments enumerated in s. 82H, is subject to the 
overall maximum of £200, applies to payments made during income 
vear ended 30 June, 1951, and subsequent years. 

Where the taxpayer pays medical expenses and is recouped by 
any government, public authority, society, or association, he is not 
entitled to a concessional deduction of the amount so recouped 
(s. 82F (1)). 


Payments to health, pensions, and unemployment insurance funds 

Section 82H (1) (0b) (ii) provides for a concessional deduction of 
payments for the personal benefit of the taxpayer or his or her spouse 
or child made to a fund established under a Commonwealth Act or a 
State Act ‘‘relating to insurance’’. The predecessor to this provision 
was inserted to cover contributions by employees under the Common- 
wealth National Health and Pensions Insurance Scheme, which, how- 
ever, has not come into operation. But the provision covers also any 
fund established by a State Act relating to insurance. Thus, contri- 
butions by employees to the Queensland Unemployment Insurance 
Fund, and any similar funds, are deductible. 


CALCULATION OF TAX UNDER 1950 ACT WHERE TAXPAYER 
SUBJECT TO AVERAGING PROVISIONS 


Section 6 (2) of the 1950 Rating Act and the Second Schedule 
to that Act provide, in effect, that where a taxpayer is subject to the 
averaging provisions of Division 16 of Part III of the Assessment Act 
his basie rate of tax is to be ascertained by applying the rates set 
forth in the First Schedule to the Rating Act to a taxable income 
equal to his average income and dividing the resultant amount by 
that average income. 
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Division 16 of Part III of the 


The averaging provisions of 
Assessment Act apply only to the assessments of taxpayers who carry 
on a business of primary production in Australia. Primary producers 
are taxed on their actual income but at a rate applicable to their 
average taxable income. Generally, the average taxable income is the 
average of the taxable incomes of the year of income and the next 


preceding four income years. 
EXAMPLE: 

A taxpayer’s taxable income of vear ended 30 June, 1951, con- 
sists of the following :-- 
£6,000 


production 
1,000 


Income from business of primary 
Income from dividends 


xi 


000 


His average table is as follows: 

Tarable 
Year ended 30 June— Income 
1947 . 500 
1948 700 
1949 1.500 
1950 1.000 
1951 7.000 


Average taxable income — £13,700 ~ 5 — £2,740. 


The basic rate of tax to be applied to the actual taxable income 
of £7.000 is caleulated as follows: 

The first step is to ascertain the amount of tax payable by apply- 
ing to the average taxable income, £2,740, the basie rates of tax 
applicable to that sum 

£2,400 vide table 
340 at 112d. in £ 


£2,740 


The next step is to divide £800 6s. 8d. by 2,740 to obtain the rate 


of 70.1022d. in £. 
The tax payable on the actual taxable income of £7,000 is, there- 


fore 
£2,044 12 11 


Basie tax: £7.000 at 70.1022d. in £ 
Property tax: £1,000 vide table 30 0 0 


£2,074 12 11 


£2,074 13 0 


Rounded up to 


Although the assessor is required to ascertain the rate applicable 
to the average taxable income and to apply that rate to the actual 
taxable income, taxpayers, in checking their assessments, may elimin- 
ate these steps by applying the following formula: 

Actual taxable income 


Tax on average taxable income 


» taxable income 


£7,000 


£2,740 


£800 6s. 8d. — £2,044 13s. Od. (approx. 
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It will be observed that the property tax does not enter the 
averaging calculations. Being an abnormal cyst, the property tax is 
incapable of such treatment. An attempt in that direction would 
produce some very curious results. 

In the above example, the property tax on the property content 
of £1,000 is £30, or 7.2d. in &£. 

The property tax on an income from property equal to the 
average taxable income, £2,740, would be £146, or 12.8d. in &£. 

The property tax on an income from property equal to the actual 
total taxable income, £7,000, would be £313 6s. 8d., or 10.7d. in £. 

If the above taxpayer had been assessed on his actual taxable 
income without the benefit of the averaging provisions, the tax payable 
would have been: 

Basic tax: £6,000 vide table ; £2,755 0 0 


1,000 at 168d. in £ 700 =O 0 


£7.000 


a 


Property tax: £1,000 vide table 


Actual tax 


Gain through averaging provisions £1,410 


LEVY OF INCOME TAX 


Section 17 of the Assessment Act has been repealed by the 
Amending Act of 1950, which inserted a new section in its stead. This 
change was necessitated by the merger of income tax and social ser- 
vices contribution into a single levy. 

New s. 17 provides that, subject to the Assessment Act, ‘‘income 
tax and social services contribution’’ at the rates declared by the 
Parliament shall be levied and paid for the financial year which began 
on 1 July, 1950, and for each financial year thereafter, upon th 
taxable income derived during the year of income by any person, 
whether a resident or a non-resident. 

Section 17 is the governing section of the Act. (Jn the matter of 
the Income Tax Acts (No. 3 1897), 23 V.L.R. 429; Colonial Gas 
Association Ltd. v. D.F.C. of T., 51 C.L.R. 172, at p. 184). The new 
provision charging ‘‘income tax and social services contribution”’ first 
applies to assessments for the financial year (i.e. the ‘‘year of tax’’ 
(s.6)) which began on 1 July, 1950. The first single levy of tax and 

_eontribution will accordingly be- 

i) in the case of companies—upon inco.ne derived during 
year ended 30 June, 1950, or substituted accounting 
period; and ’ 
in the case of individuals—upon income derived during 
year ended 30 June, 1951, or substituted accounting 
period. 


Elimination of pence from assessments 
Section 11 of the Rates Act of 1950 provides, in effect, that, it 
the tax otherwise payable before deducting any rebate, leaves an 
amount of pence remaining then— 

la if the pence do not exceed six—the pence are dropped 

from the assessment: viz. £4 6s. 6d. — £4 6s. Od. ; 
(b) if the pence exceed six—the pence are dropped and the 
assessment is increased by Is.: viz. £4 6s. 8d. = £4 7s. Od 
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Section 160AD (b) provides that where the sum of all the rebates 
allowed under the Act leaves an amount of pence remaining, then— 
(a) if the pence do not exceed six—the pence are dropped; 
b) if the pence exceed six—the pence are dropped and the 

sum of the rebates is increased by 1s. 


Exemption where taxable income does not exceed a stated amount 
New s. 17 omits any reference to a minimum taxable income. It 
is unnecessary that any such reference should be contained in that 
provision, as s. 5 of the Rates Act of 1950 ensures that tax will not be 
payable unless the taxable income derived by an individual exceeds 
£104. Where the taxable income exceeds that sum the whole of the 
income is subject to the basic tax. ‘‘Taxable income’’ means the 
amount remaining after deducting from the assessable income all 
allowable deductions, including the concessional deductions (s. 6 


EXAMPLE: 


Taxable income 


Basic tax: 
£100 at ld. in £ 
10 at 6d. in £ 


£110 


Rounded down to 


As in previous years, a company (other than a company in the 
capacity of trustee) is liable to pay tax if its taxable income is £1 
or more. 

The minimum taxable income of £105 applies also where a trustee 

including a company) derives income to which no beneficiary is 
presently entitled, or in respect of which a beneficiary is under a legal 
disability. If any such income is less than £105, the trustee is not 
subject to tax on that income. 

The basic tax is levied on both income from personal exertion and 
income from property. Where the property component exceeds £100, 
property tax is also payable on the excess of income from property 
over £100. The exemption of the first £100 of property income applies 
irrespective of the amount of the total taxable income. 


EXAMPLE: 
Assessable income: 
Salary : £1,900 
Income from property 90 


£1,990 
Concessional deductions: 
Wife 
First child ° ei 
Three other children (each £52 


Basie tax: 
£1,600 (vide table) 
2 at 88d. in £ 


Rounded down to 
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As the income from property does not exceed £100 no property 
tax is chargeable thereon. It should be observed that in calculating 
the taxable income from property the concessional deductions are de- 
duetible firstly from income from personal exertion (s. 50 (¢ 

Where the total taxable income does not exceed £400, the property 
component is not subject to the property tax. This exemption applies 
whether the total taxable income consists wholly of income from 
property or whether it consists partly of income from property and 
partly of income from personal exertion. If the total taxable income 
exceeds £400 and the property component exceeds £100 tax is payable 
on the excess of property income over £100 with a provision for 
marginal relief explained below. 

Relief in respect of marginal incomes 

As previously stated, no tax is imposed where the total taxable 
income of an individual is £104 or less. There is no provision for 
marginal relief where the total taxable income slightly exceeds £104. 
The basic tax payable on the marginal incomes of £105 and £106 is 
as follows: 


£105—£100 at 1d. in € .. va = e . 4d. 
: 3 6d. 


5 at 6d. in 


10s. 10d. — 11s. 


£1906—£100 : m «- xa : ; 4d. 
6 : , Se is ia 3s. Od. 


. 4d.—11s. 


In the case of a total taxable income of £105, the customary 
marginal relief provisions would yield a tax of 10s., i.e. one-half the 
taxable income in excess of £104. The actual tax is 11s. The additional 
tax of Ils. did not warrant the insertion in the Rating Act of a 
marginal relief provision. In the case of taxable incomes of £105 and 
over, the actual tax is less than that which would be yielded under the 
customary marginal relief provisions. 

Where the total taxable income of an individual is £400 or less, 
the income is subject to the basic tax, but the property component, 
if any, is not subject to the property tax. 

Section 7 (2) of the Rating Act provides that where the total 
taxable incomes does not exceed £1,000, the amount of property tax 
payable must not exceed 12d. for every £1 by which the total taxable 
income exceeds £400. .This is referred to hereafter as the marginal 
property rate. 


EXAMPLE 1: 
Where a taxpayer derives a taxable income of £600 wholly from 
property, the property tax, but for s. 5, would be: 
£100 wie ne a “a a ne - Nil 
500 at 8d. in £ Na - - ve : £16 13 4 


£600 £16 13 4 
However, the marginal property tax is £10— 


Total taxable income “ as £600 
Deduct : “ y a 400 


Actual property tax payable a £200 at Is. in £= £10 
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EXAMPLE 2: 


Personal exertion income .. Be £100 
Property income fia - ‘‘ 500 
Taxable income ‘a - a £600 
Marginal property tax— 
Taxable income .. £600 
Deduct ae . ar . 400 


Actual property tax pavable ; £200 at Is. in £ £10 


If the marginal property tax did not exist, the property tax 
payable in the second example would have been £400 (£500 — £100 
at 8d. in £ £13 6s. 8d. 

The property tax and the marginal property tax merge at the 
point where the total taxable income (wholly derived from property 
reaches £1,000: 


Property tax: £900 (£1,000 — £100) at 8d. in £ 230 
Marginal property tax: £600 (£1,000 — £400) at Is. in £ £30 


The position may be conveniently summarised as follows: 

a) The basic tax applies to all taxable incomes in excess of 
£104. 

(b) Where the total taxable income is £105 or more, the basic 
tax applies to the whole of the taxable income 
Where the taxable income from property is £100 or less 
no property tax is payable. This is so irrespective of the 
amount of the total taxable income. 
Where property tax is payable, no property tax is levied 
on the first £100 of property income. 
No property tax is payable where the total taxable income 
iS £400 or less. 
In the range of incomes between £400 and £1,000 the 
property tax is limited to an amount calculated at the 
rate of 12d. in £ on the excess of the total taxable income 
over £400. 


PRIVATE COMPANIES 


Where trustee holds shares in an interposed company and no 
beneficiary is presently entitled to income of trust estate 
The assessments provided for by s. 104 and s. 105 are separate 
and distinct original assessments (Cadbury-Fry-Pascall Pty. Ltd. v. 
F.C. of T. (1944), 70 C.L.R. 362; 3 A.L.T.R. 156 
A s. 104 assessment must be made in relation to the actual share- 
holders of the company as appearing in its register of members on 
the last day of the year of income (per Williams, J., in Cadbury-Fry- 
Pascall Pty. Ltd. v. F.C. of T. (1944), 3 A.I.T.R., at pp. 171-4). 
Where, for example, shares are registered in the name of a trustee 
and no beneficiary is presently entitled to the income of the trust 
estate, tax would be payable under s. 104 amounting to the additional 
tax which the trustee would have paid if he had actually received the 
amount notionally distributed to him. If, however, a beneficiary not 
under any legal disability had been presently entitled to the whole 
of the income of the trust estate, no tax would be payable under s. 104 
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on a notional distribution to the trustee. In these circumstances, the 
beneficiary, and not the trustee, would be assessable if there had been 
an actual distribution 

Section 105 (1) provides that where, in relation to any private 

company, there is an undistributed amount, and any person (not being 
a company, trustee, or partnership) would (otherwise than as a share- 
holder of the private-company) have received a part of that amount 
if there had been successive distributions to and by each of any 
interposed companies, trustees, or partnerships, the Commissioner 
may assess the additional amount of tax, if any, which would in the 
event of such successive distributions have been payable by that 
person, 
Where a trustee holds shares directly in a private company and 
the beneficiaries are presently entitled to the income of the trust 
estate and are not under any legal disability (s. 97 (1) ), the position 
is ¢lear. That part of the undistributed amount notionally distributed 
to the trustee will, in the first place, be assessed under s. 104, but that 
assessment will yield no additional tax. An assessment will then be 
made under s. 105 by ascertaining what part of the undistributed 
amount would have been received by the beneficiaries if the undis- 
tributed amount had been actually distributed by the private company 
to the trustee and, in turn, by him to the beneficiaries. The Com- 
missioner will assess the additional tax, which would have been pay- 
able by the beneficiaries if they had received that part of the undis- 
tributed amount. 

The result would be the same where a trustee holds shares in a 
company which, in turn, holds shares in a company which is liable 
to tax under Division 7 on an undistributed amount, provided the 
beneficiaries are presently entitled to the income ef the trust estate 
and are not under any legal disability. In this instance, the assess- 
ment under s. 104 would be on a notional distribution to the interposed 
company, i.e. the actual shareholder, but, again, the tax under that 
section would be nil because of the rebate provided by s. 46 (1). Tax 
would be levied under s. 105 against the private company on the 
notional distribution by it to the interposed company; thence to the 
trustee, and finally to the presently-entitled beneficiaries. 

Where, however, a trustee holds shares in an interposed company, 
and there is no beneficiary presently entitled to any part of the 
income of the trust estate (s. 99) it is considered that no tax would 
be payable under Division 7 on that part of the undistributed amount 
notionally distributed to the trustee. As before, no tax would be 
payable under s. 104 on the notional distribution to the interposed 
company, because of the s. 46 (1) rebate. There is no tax under 
s. 105 on a notional distribution to an interposed company, trustee, or 
partnership. In the instant case, the notional distribution would have 
to be carried through to the beneficiaries, but even if the beneficiaries 
were ascertainable the tax payable by them if they received a part of 
the undistributed amount would be nil. This is so, because s. 99 pro- 
vides that where no beneficiary is presently entitled to any part of 
the income of a trust estate, the trustee shall be assessed and is made 
liable to pay tax on the net income of the trust estate. But, as pre- 
viously stated, no tax is payable under s. 105 on a notional distribu- 
tion to a trustee. Thus, in the circumstances outlined above, the yield 
under s. 104 and s. 105 would be nil. 
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PROVISIONAL TAX FOR YEAR ENDED 30 JUNE, 1951 


The rates of provisional tax and contribution for year ended 30 
June, 1951, appear in Statutory Rules 1950, No. 101, of 14 December, 
1950. New Regulation 54ZA provides: 

(1) For the purpose of ascertaining the. amount of provisional 
tax and contribution payable, by a taxpayer to whom this 
regulation applies, in accordance with the provisions of 
s. 221YC of the Act in respect of the income of the year 
of income ending on the thirtieth day of June, 1951, the 
references in sub-section (1.) of that section to the income 
tax assessed in respect of the year next preceding that 


year of income shall be read as references to the income tax 


SO assessed, reduced by 


(a) an amount calculated at the rate of One pound for 
each One hundred pounds or part thereof of the 
taxable income of that next preceding year of income ; 
or 

(b) Fifty pounds, 

whichever is the lesser amount, and the provisional tax 

payable apart from this regulation shall be decreased 

accordingly. 

This regulation applies to any taxpayer who has been 

allowed a rebate of tax in the assessment in respect of his 

income of the year of income which ended on the thirtieth 
day of June, 1950, by reference to paragraph (a) (wife or 
female relative), (aa) (daughter-housekeeper), (ab 

(housekeeper), (b) (child), (ba) (invalid person), (bb 

(student child), or (¢) (parent) of sub-section (2.) of 

section 160 of the Income Tax Assessment Act 1936-1949. 


In those instances where, in the assessment of tax and contribu- 
tion for year ended 30 June, 1950, the taxpayer was entitled to a 
concessional rebate for a dependant, the provisional tax for year 
ended 30 June, 1951, equals the 1950 tax and contribution (referable 
to non-employment income) reduced by £1 for every £100 or part 
thereof of the taxable income, subject to a maximum reduction of £50. 

In those instances where no concessional rebates for dependants 
are allowable in the assessment based on income derived during year 
ended 30 June, 1950, the provisional tax for year ended 30 June, 1951, 
is equivalent to the 1950 tax and contribution. 
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EXAMPLE 1 ;— 
Assume a taxpayer with a dependent wife derived a net income 
of £485 from a business carried on by him during year ended 30 June, 


1950. 







TAX AND CONTRIBUTION FOR INCOME YEAR ENDED 30 Jung, 1950 
Income tax eo a “a ie a= Nil 
Social Services Contribution— 
£485 at 11.8125d.in£ .. oe ae ae £23 17 0 
Add Provisional tax and contribution for year 
ended 30 June, 1951— 
Net tax and contribution a £23 17 0 
Less Prescribed reduction of £1 
for every £100 or part thereof 
of the taxable income other 
than salary or wages .. 















£42 






Less Provisional tax and contribution in respect 


of 1950, say .. 15 0 0 










£27 14 





Total amount payable 






EXAMPLE 2 :— 
Assume a taxpayer with a dependent wife derived a net income 

of £9,550 from property during year ended 30 June, 1950. 

TAX AND CONTRIBUTION FOR INCOME YEAR ENDED 30 JUNE, 1950 

Income tax-- 








£9,550 at 124.4103d. in £ .. £4,950 10 0 
Less Rebate for wife— 
£150 at 133.2361d. in £.. we 45 0 O (maximum) 






£4,905 10 0 





Social Services Contribution— 
£9,550 at 18d. in £ i “ 716 5 O 
— £5,621 15 0 


Add Provisional tax and contribution for year 
ended 30 June, 1951— 















Net tax and contribution .. £5,621 15 0 
Less Prescribed reduction (maxi- 
mum ) 50 0 0 
£5,571 15 0 






£11,193 10 
Less Provisional tax and contribution in respect 
of 1950, say .. 






6,000 0 0 






.. £5,193 10 0 


Total amount payable 






EXAMPLE 3 :— 

Assume a taxpayer with a dependent wife derived a composite 
income of £2,400 during year ended 30 June, 1950, consisting of 
£2,000 from salary and £400 from property. 

TAX AND CONTRIBUTION FOR INCOME YEAR ENDED 30 JUNE, 1950 
Income tax— 











£2,000 at 46.4167d. in £ + £906 26 O 
400 at 60.3563d. in £ ys 100 12 0 
£2,400 £487 8 0O 





Less Rebate for wife— 


£150 at 64.4167d. in £ 







Social Services Contribution— 
£2,400 at 18d. in £ 










Carried Forward 
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Brought Forward 
Add Provisional tax and contribution for year 
ended 30 June, 1951 
Net tax and contribution -. £627 3 0 
Less Tax and contribution ap- 
plicable to salary— 
£2,000 at 64.4167d. 
Me «. ne 
Less rebate for 
wife as above 
496 11 


Tax and contribution applicable - 

to income from property -. £130 12 0 
Less Prescribed reduction of £1 

for every £100 of taxable in- 

come excluding salary’ or 

wages, i.e. £400 


Less Provisional tax and contribution in respect 
of 1950, say .. 


Total amount payable - ee ws .. £603 15 0 


EXAMPLE 4 :— 
A taxpayer without dependants derived a net income of £900 
from a partnership during year ended 30 June, 1950. 
TAX AND CONTRIBUTION FOR INCOME YEAR ENDED 30 JUNE, 1950 
Income tax— 
£900 at 12.2667d. in £ .. sis £46 0 O 
Social Services Contribution— 
£900 at 18d. in £ a - 67 10 0 
———————- £113 10 0 
Add Provisional tax and contribution for year 
ended 30 June, 1951— 
Net tax and contribution -- £113 10 O 
Less Prescribed reduction a Nil 
113 10 O 


£227 0 O 


Less Provisional tax and contribution in respect 
of 1950, say .. ro << iii So cae 120 0 0 


Net amount payable £107 0 0O 

In instances where no concessional rebates for dependants are 
allowable in the assessments for year ended 30 June, the provisional 
tax and contribution for year ended 30 June, 1951, will be equivalent 
to the sum of the tax and contribution levied for year ended 30 June, 
1950. 


WHERE ROYALTY RECEIVED AS CONSIDERATION 
FOR SALE OF PROPERTY 

In Minister of Nat. Rev. v. Spooner, [1933] A.C. 684, the tax- 
payer sold land to a company for a sum in cash and shares together 
with an undertaking to deliver to her ten per cent. of the oil which 
might be produced from the land, the last-named being described as 
a royalty. The Supreme Court of Canada held that the so-called 
royalty was not an annual profit or gain, but was a receipt of a 
capital nature. On appeal, the Privy Council held that it was for 
the appellant Minister to show that the view of the Supreme Court 
was wrong, and that he had failed to do so. 
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Newcombe, J., speaking for all the members of the Supreme 
Court of Canada, pointed out in Spooner’s Case that while that which 
Mrs. Spooner received was described as a ‘‘royalty’’, the statute did 
not, in terms, charge either royalties or annuities as such. Following 
the decision in Spooner’s Case, s. 3 (1)(f) of the Canadian Income 
War Tax Act was enacted in 1934. Section 3 (1)(f) provides that 
‘‘income’’ shall include ‘‘(f) rents, royalties, annuities or other like 
periodical receipts which depend upon the production or use of any 
real or personal property, notwithstanding that the same are payable 
on account of the use or sale of any such property’’. This provision 
has recently been considered by the Exchequer Court of Canada. 


The taxpayer sold to a company her entire estate and interest in 
certain lands in Alberta. Part of the consideration was a sum of 
$60,000, the terms of payment of which were that if and when produe- 
tion of oil and gas was obtained, the company undertook to deliver 
to her 10 per cent. of such production each month until the current 
market value thereof amounted to $60,000, or, at the option of the 
company, to pay her cash each month at the current market value of 
such production. The taxpayer received from the company pursuant 
to the above arrangement $183.90 in 1944, $37,820.82 in 1945, and the 
balance of the sum of $60,900, viz. $21,995.28, in 1946. The taxpayer 
appealed against assessments in respect of these sums. Held, that the 
receipts were ‘‘royalties’’ or ‘‘like royalties’? within the meaning of 
s. 3(1)(f) and were assessable. The fact that the payments were 
limited to a stated amount did not of itself establish that the receipts, 
being royalties or like royalties under s. 3 (1) (f), were outside of that 
section (Ross v. Minister of Nat. Rev. (1950), Can. T.C. 169). 


In McCauley v. F.C. of T. (1944), 3 A.L.T.R. 67, (which was a 
case of a right to cut and remove standing timber, the consideration 
being based on the quantity of timber cut) the High Court, by 
majority, held: that the sums received were assessable. Section 26 (f) 
of the Commonwealth Act provides that the assessable income of a 
taxpayer shall include ‘‘any amount received as or by way of 
rovalty’’. Latham, C.J., was of the opinion that the moneys received 
by McCauley were royalties, and accordingly were part of his assess- 
able income. His Honour further stated that ‘‘even if the amounts 
received were the price of the goods sold (as in my opinion they were ) 
they are nevertheless also royalties and were received as royalties as 
well as prices, and are therefore properly included within the assess- 
able income of the taxpayer’’ (at p. 71). 


It is considered that the same conclusion should be reached where 
the fee simple of land is sold and the whole or part of the considera- 
tion for the sale answers the description of ‘‘royalties’’ based on 
timber cut or minerals gotten as the case may be. Such royalties are 
assessable under the specific provisions of s. 26 (f). As Latham, C.J., 
pointed out in MeCauley’s Case, at p. 70, ‘‘the question for decision 
is whether the proceeds of the sale of the timber, though representing 
the price of a capital asset, were an ‘amount received as or by way of a 
royalty’.’’ The answer to the question posed would, it is considered, 
be the same where the land, itself, is sold and not merely the growing 
timber thereon. In this view Spooner’s Case (supra) has no applica- 
tion under the Commonwealth Act. This is one, and only one, of the 
instances where the Commonwealth Act taxes, and validly taxes, 
certain receipts which are of a capital nature (Resch vy. F.C. of T. 
(1942), 66 C.L.R. 198; 2 A.I.T.R. 231). 
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SALE OF SHARES IN A SHIP 


Many ships used in the Scottish herring industry are owned by 
a plurality of part-owners each holding so many sixty-fourth shares. 
Each part-owner has a pro indivisio right of property in the ship, and 
this right is severally assignable. The bare fact of part-ownership 
does not of itself create a partnership. Upon a sale by a part-owner 
of his shares in a ship, the Crown contended ‘*plant’’ was ‘‘sold’”’ 
within the meaning of the English Act and that the joint owners 
were assessable on the excess of the price realized for the shares sold 
over the depreciated value of the proportionate part of the ship. Held, 
that a sale of plant within the meaning of the Act had not occurred 
in the above circumstances and, accordingly, no part of the proceeds 
of sale of the shares in the ship was assessable (J.R. Comrs. v. Fred 
West and Others (The Guelder Rose). 1.R. Comrs. v. Francis West 
and Others (The Laurel); I.R. Comrs. v. Forman and Others (The 
Mistress Isa): I.R. Comrs. v. Reid and Others (The Girl Eileen 
Scottish Court of Session : q June, 1950). 


In the case of the Girl Eileen (supra), the part-owners sold, con 
temporaneously, all their shares in the ship to third parties. In this 
instance, it was held that the sale involved a ‘‘sale of plant’? within 
the meaning of the Act. 


COMPENSATION FOR RECONVERSION OF SHIPS 
SEIZED FOR WAR SERVICE 


Two Scottish drifters engaged in the herring-fishing industry 
were requisitioned for naval service during the last war. The Ministry 
of War Transport agreed to pay a monthly hire and undertook on 
the expiry of the charter to redeliver each vessel to its owner ‘‘in the 
same good order as she is delivered to the charterer, fair wear and 
tear and depreciation excepted’’. After the war the Ministry, instead 
of reconverting or refitting the ships, redelivered them to their owners, 
to whom it paid lump sums estimated to be the cost of reconversion 
and refitting. The Crown contended that the lump sums received were 
assessable. Held, that the sums so received were not assessable (J.R. 
Comrs. v. Fred West and Others (The Guelder Rose) ; I.R. Comrs. v. 
Francis West and Others (The Laurel): Seottish Court of Session: 
9 June, 1950). ‘*‘ From whatever angle these sums are regarded, I am 
unable to understand on what principle they could be treated as 
trading receipts. The test may not be a final one, but the question 
may be asked whether any competent auditor would have approved 
of these sums being carried to the credit of a profit and loss account 
and distributed as profits available for dividend. So far from being 
revenue earnings, these sums are the monetary equivalent of the 
partial destruction of the capital asset with which the owners earned 
trading receipts, and the estimated cost price of restoring that asset 
to a condition in which it can once again be employed in the owners’ 
normal peacetime pursuit of herring fishing. If the Ministry had 
adhered to the terms of the contract, they would have been bound to 
undertake the refit themselves, and to pay detention hire while they 
were executing it; and the owners would have had handed back to 
them a reconditioned and restored vessel ready to resume fishing 
without their having incurred any inecome-tax liability except in 
respect of the hire moneys’’ per the Lord President. 
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It is considered that the position under the Commonwealth Act 
in the above’set of circumstances is that the sums paid to the owner 
for reconversion would be a non-assessable receipt on capital account. 
Expenditure by the owner on reconversion, being expenditure of a 
capital nature, would not be an allowable deduction. If such expendi- 
ture were less than the compensation received, the difference would 
not have to be brought to account as assessable income. In the above 
eases, the Lord President said: ‘‘I am at a loss to understand what 
concern the Inland Revenue have with the expenditure of the money, 
or why the owners should suffer if, perhaps through shortage of labour 
or materials, the money is not expended in full, or even if the owners 
decide to save some of the money and keep a depreciated ship, dam- 
aged as a direct result of its being forcibly taken from them in the 
interests of national defence.”’ 


Where, on the other hand, an amount is received by way of 
insurance or indemnity in respect of any loss or outgoing which is an 
allowable deduction, e.g. non-capital repairs, the amount so received 
is assessable income under the specific provisions of s. 26 (7). The 
actual cost of such non-eapital repairs is an allowable deduction under 
s. 53, whether such cost exceeds, or is less than, the compensation 


received. 


PROPERTY ACQUIRED UNDER WILL 
SUBJECT TO PAYMENT OF ANNUITY 


A testator devised a farm to the taxpayer, but charged with an 
annuity to the testator’s widow. As the result of proceedings under 
the N.Z. Family Protection Act, the annuity was varied to the widow’s 
advantage, and it was ordered that the taxpayer should pay her an 
annuity of £150, with which the devised farm was charged. Later, 
the taxpayer requested the trustees to transfer the farm to him subject 
to the said charge. This the trustees did, and the taxpayer executed 
a memorandum of encumbrance, charging the farm with the payment 
of the annual sum of £150. The taxpayer claimed a deduction of this 
sum paid by him in the relevant year of income. Held (following 
Grant v. C. of T., [1948] N.Z.L.R. 871; 4 A.L.T.R. 147), that the said 
sum was not an allowable deduction (Bern v. C. of T. (N.Z.), 12 June, 
1950). 

For the reasons stated in the comments on Grant’s Case (supra), 
at pp. 63-64 in the November issue of Current Tazation, the writer 
considers that insofar as it was held that the annuity was capital 
expenditure, the above decision is wrong in law, and that insofar as a 
deduction was denied under s. 80 (2) of the New Zealand Act, that 
decision is not applicable under the Commonwealth Act. 


COMPENSATION PAID FOR LOSS OF OFFICE 


In February 1936, the taxpayer company appointed A as its 
uanaging director. In June 1937, the directors, by resolution, agreed 
to enter into a contract with A for a term of five years at a fixed 
remuneration plus commission. Some months later, after intimating 
at a meeting of shareholders that he intended to resign, A wrote to the 
company confirming this intention and stating that he was prepared 
to accept the cancellation of his service agreement on certain terms 
as to compensation. At a special meeting of directors this letter was 
discussed with A, and, after some bargaining, the directors obtained 
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better terms from him, with the result that it was agreed that in con- 
sideration of A agreeing to the immediate cancellation of his service 
agreement and waiving any claim to commission, the company would 
pay to A the sum of £5,000 (equivalent to one year’s salary). Of this 
sum £1,000 was paid to A in cash and the balance of £4,000 was 
applied in’ payment of the uncalled amount on certain contributing 
shares held by A. The Commissioner disallowed a deduction of £5,000 
on the ground, inter alia, that it was an outgoing of a capital nature. 
The three directors who agreed to make the above payment had died 
before the hearing of the taxpayer’s appeal, but evidence given at 
the hearing indicated that at the relevant times the commercial stand- 
ing of the taxpayer had been severely shaken by the publicity it had 
received and this was reflected in stock exchange prices of its shares. 
Held, that the sum of £5,000 was an allowable deduction under s. 51 
(C.T.B.R. Ref. No. 15/1945). 


‘‘The alternative argument advanced by the taxpayer was that 
the circumstances in which A left the taxpayer were such as would 
permit the conclusion that the taxpayer was obliged to compensate A 
to get rid of him and that the compensation paid would thus be an 
allowable deduction within the decision in Mitchell v. Noble (1927), 
11 T.C. 372. A careful study of the evidence fails to disclose any 
urgent necessity for the taxpayer to dispense with A’s services. At 
the same time, Exhibit 2, tendered by the Commissioner, indicates 
that at some stage the commercial standing of the taxpayer had been 
severely shaken by the publicity it had received, which publicity may 
possibly have had some reference to A’s conduct. Quite apart from 
this, however, from the evidence adduced it appears that A had an 
enforceable agreement with the company and that the directors were 
desirous of terminating this agreement. Their motive must have been 
strong for they were willing to pay a substantial amount for the 
immediate eancellation of the agreement. Further, they saved accrued 
commission due to A and, again on the evidence, appointed a successor 
at a greatly reduced salary and without any rights as to commission 
on profits. While the evidence does not permit the case to fall com- 
pletely within the facts as reported in Mitchell v. B. W. Noble, it is 
reasonably clear that the directors were anxious to secure A’s can- 
eellation of the contract even if it involved a substantial amount of 
compensation. There was no evidence of any lack of bona fides on the 
part of the taxpayer’s directors and, further, the taxpayer derived 
substantial benefits in the terms it made with A’s successor and this 
alone would be of benefit to the company. While lacking the positive 
nature of the evidence adduced in W. Nevill & Co. Ltd. v. F.C. of T. 
(1937), 56 C.L.R. 290, the evidence before the Board is sufficient to 
bring the case within the principles therein enunciated. In that case, 
at p. 306, Dixon J. resolves two matters :— 


‘*(1) That on the evidence adduced, while the payment of a 
lump sum to secure the retirement of a high official may have been 
unusual, such payment was made for the purpose of organizing the 
staff and as part of the necessary expenses of conducting the business. 


‘*(2) That it was not made for the purpose of acquiring any 
new plant or for any permanent improvement in the material or 
immaterial assets of the concern, but was for a transient purpose, 
and, although not in itself recurrent, it was connected with the ever 
recurring question of personnel. Thus it was not an outgoing of a 
capital nature’’ (per Mr. A. C. Leslie, Member). 
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ENTERTAINMENT EXPENSES 


In 1946, the taxpayer, a life assurance agent, received substantial 
salary and commissions, and also the sum of $2,132.15 as an expense 
allowance, calculated on the amount of insurance written by or 
through him and intended to reimburse him for the cost of entertain- 
ing and giving presents to prospects. This sum was added to his in- 
come in his 1946 assessment. The taxpayer estimated that he had 
spent over $4,000 on entertainment and presents, but produced no 
vouchers or receipts in support of the expenditure. Held, the sum of 
$2,132.15 was assessable under s. 3 (4) of the Canadian Income War 
Tax Act and that in the absence of any vouchers to support the ex- 
penditure claimed to have been made, the taxpayer’s appeal be dis- 
missed (NS. v. Minister of Nat. Rev. (1950), 2 Can. Tax A.B.C. 341 


MAINTENANCE OF OFFICE AT TAXPAYER'S HOME 


The taxpayer was district manager of a life assurance company. 
Circumstances compelled him to do certain office work and to inter- 
view clients at his home of an evening. This work required the use by 
his children of a separate room, with heat and lighting, in which to 
do their homework. The taxpayer claimed a deduction in respect of 
the cost of heating and lighting this separate room. The General 
Commissioners decided that it was necessary for the taxpayer to 
maintain an office at home and to allow him a deduction of £21 for 
each of the relevant years. Held, that under the ‘‘very narrow and 
strict’’ r. 9 of Schedule E of the English Act, the deduction could 
not be allowed (Roskams v. Bennett, English High Court, 10 Novem- 
ber, 1950 


DEALINGS IN FOREIGN EXCHANGE 


The taxpayers, fur and skin merchants, were appointed sole ecom- 
mission agents of a company for the sale of furs exported from 
Russia on terms that they should advance to the company a part of 
the value of each consignment. All the transactions between the tax- 
payers and the company were on a dollar basis, and, owing to fluctua- 
tions in the rate of exchange between the dates when advane¢es in 
dollars were made and the dates when such advances were recouped 
on the sale of the furs, a profit accrued to the taxpayers on the con- 
version of repaid advances into sterling. Held, that the exchange 
profits arose directly in the course of the taxpayers’ business with the 
company and formed part of their trading receipts and the profits 
were accordingly assessable (Landes Brothers v. Simpson (1934), 
19 T.C. 62). 

The taxpayer company, one of the Shell group of companies, was 
an English company, but its business consisted of the sale of petroleum 
products in, China, the trade being carried on, on a Chinese dollar 
basis. Its agents in China were required to deposit with the taxpayer 
certain sums in Chinese dollars, so that if the agents defaulted in 
payment of goods supplied the taxpayer could resort to these deposits. 
When war broke out between China and Japan in 1937, the taxpayer 
decided to transfer the deposits to London. The then rate of exchange 
was Is. 3d. per dollar. Later, the taxpayer decided to close down its 
operations through the agents in China, and the deposits were, in 
1941, repaid to them. At the time of such repayment the Chinese 
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dollar had fallen in value to 3d., with the result that the taxpayer 
company made a gain on exchange of £229,475. The taxpayer was 
assessed on this sum as representing a trading profit. The Special 
Commissioners decided that the taxpayer was free to use the deposit 
moneys for the time being in its hands for investment as part of its 
fixed capital and it did in fact so use them, and not as circulating 
eapital for the purpose of carrying on its trade. Consequently, the 
profit on exchange was a capital profit and was not assessable. Held, 
that the question was one of fact and there was evidence. upon which 
the Commissioners could reach their conclusion (Davies v. The Shell 
('o. of China Ltd., English High Court, 10 November, 1950 

The conclusions reached in Landes Bros.’ Case (supra) and in 
Imperial Tobacco Co. v. Kelly, |1943] 2 All E.R. 119; 25 T.C. 292, 
may be distinguished from that reached in the Shell Co. Case (supra 
on the ground that in the first two eases mentioned the transactions 
partook of the nature of dealings with circulating capital ‘‘ which, as 
it turns over, produces profit in the course of the trading operations 
of the company’’ (per Danckwerts, J.). In the Shell Co. Case it was 
held that the exchange surplus arose from a dealing with the com 
pany’s fixed capital. ‘‘The line between the two is sometimes very 
fine and very difficult to draw’’ (per Danckwerts, J. 


COST OF SURVEY OF PINEAPPLE PLANTATION 
FOR DRAINAGE PURPOSES 

During income year ended 30 June 1944, the taxpayer bought 
130 acres of virgin bush country with the object of developing a 
pineapple plantation. In order to provide an efficient drainage sys- 
tem, it was necessary to ascertain accurate levels to determine the 
spacing and lengths of the transverse drains. The taxpayer engaged 
a surveyor who supplied a series of levels and areas. Pegs were placed 
at various points to indicate the different levels. It was doubtful if 
another survey would be needed. Fresh drains would, however, be 
necessary every time there was a replanting after ploughing-in. Held, 
that the cost of the survey was not an allowable deduction (C.T.B.R. 
Ref. No. B.11-12/1950). ‘‘ Whilst the cost of making the drains 
would undoubtedly be a recurring expense allowable under s. 51 we 
are of the opinion that the benefit obtained from the survey was an 
enduring one, of a capital nature.”’ 


COST OF INITIAL PLANTING OF PINEAPPLE PLANTATION 

During the relevant year the taxpayer acquired an area of 
virgin bush country and spent £491 on an initial planting of a pine- 
apple plantation. Evidence was given that the system adopted by the 
taxpayer was to replace pineapple plants after two crops had been 
obtained. Held, on the facts, that the sum of £491 was an allowable 
deduction (C.T.B.R. Ref. No. B.11-12/1950). ‘*‘ Whilst it is possible 
that in some cases the planting and subsequent growth of pineapple 
plants might be in the nature of an ‘enduring advantage’ we con- 
sider, on the facts of this case, as revealed by the evidence, that the 
pineapple plants are not an enduring advantage to the degree that 
the expenditure thereon could be regarded as a loss or outgoing of a 
eapital nature.’’ Later, Board of Review No. 3 said: ‘‘The system 
which the taxpayer adopts in replacing pineapple plants after two 
crops have been obtained is such that there is a constant demand for 
planting material, and therefore, in our opinion, the expenditure 
thereon is a proper charge against revenue.’ 
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The question as to whether the cost of an initial planting is an 
allowable deduction is one of degree which, in turn, is one of fact to 
be decided in the light of the circumstances of the particular case. 
‘‘Lord Cave, L.C., in using the phrase ‘enduring advantage’ in 
British Insulated and Helsby Cables Ltd. v. Atherton, [1926] A.C. 
205, at p. 213, was not thinking of advantages that are permanent. 
There is a difference between the lasting and the everlasting. The 
time over which the thing ‘endures’ is a matter of degree and one 
element only to be considered’’ per Rich, J., in Herring v. F.C. of T. 
(1946), 3 A.L.T.R. 325, at p. 328. 

In the case of annual crops the cost of initial planting is clearly 
an allowable deduction. Such expenditure is within ‘‘the very wide 
class of things which in the aggregate form the constant demand which 
must be answered out of the returns of a trade or its circulating 
eapital’’ (Associated Newspapers Ltd. v. F.C. of T. (1938), 61 C.L.R. 
337). 

On the other hand, it is equally clear that the cost of the initial 
planting of an orchard is a non-deductible capital outlay being in the 
nature of an ‘‘enduring advantage’’. Between these two classes of 
cases lies that of a pineapple plantation. Where the system exists of 
replacing the plants after two crops the Board of Review has held 
that the cost of the initial planting is an allowable deduction. The 
Board indicated, however, that in other circumstances, e.g. where the 
plants are not replaced until more than two crops are obtained, the 
cost of an initial planting might be a capital outlay. 

The cost of replacing trees in an orchard or of other replanting 
is an allowable deduction. 


COST OF ADVICE RELATING TO MARKETING OF FRUIT 

The taxpayer, a pineapple grower, incurred legal expenses in 
obtaining an opinion as to whether pineapples could be sold legally 
inter-State or whether they must be sold to a State statutory body. 
Held, that the expenditure was an allowable deduction (C.T.B.R. 
Ref. No. B.11-12/1950). ‘‘In our opinion this expenditure is com- 
parable with that considered by the Board of Review in 9 C.T.B.R. 
Cas. 44, where it was decided that the amount of legal expenses 
incurred, in obtaining advice as to whether sales tax‘returns should 
be lodged, was an allowable deduction as being incidental and relevant 
to, as well as necessarily incurred in, the carrying on of a business.’’ 


EXPENDITURE INCURRED IN SETTLEMENT OF 

NEGLIGENCE ACTION BY OWNER OF OIL TANKER 

The Canadian Courts: have held that expenditure, including legal 
expenses, incurred in settlement of a negligence action by an oil com- 
pany arising out of the operations of one of its tankers was an allow- 
able deduction being a payment made in respect of a liability for a 
happening that was really incidental to the business (Imperial Oil 
Co. Ltd. v. Minister of Nat. Rev., |1947] Can T.C. 353). 


AUSTRALIAN CONSOLIDATED LOANS TO WHICH S&S. 20 
OF COMMONWEALTH DEBT CONVERSION ACT APPLIES 
The Commonwealth Treasurer has exercised his option to redeem, 
before maturity, all the 4 per cent. Commonwealth Bonds and In- 
seribed Stock issued in August 1931 and outstanding on 31 December, 
1950. The redemption took place on 2 January, 1951. The 4 per cent. 
securities so redeemed were those expressed to mature in the following 
years: 1953, 1955, 1957, 1959, and 1961. 
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The principally quoted remaining issues, the interest from which 
is subject to the provisions of s. 20 of the Commonwealth Debt Con- 
version Act and s. 52B (2) of the Inscribed Stock Act, are :— 

Rate of Interest Year of Repayment 
32% 1951 
32% 1952/1954 
38% 1952/1954 
34% 1953/1955 


TRUST ESTATES 
Definition of “Net Income of a Trust Estate” 


As officially explained, the net income of a trust estate is caleu- 
lated on the same basis as that of an individual taxpayer, except that 
the personal allowances to a taxpayer are not allowed to the estate. 
Accordingly, the definition of ‘‘net income of a trust estate’’ contained 
in s. 95 has been amended by the Amending Act of 1950 to provide 
that concessional deductions (re-introduced by the same Amending 
Act) shall not be taken into account in ascertaining that net income. 
The amendment, which applies to income year ended 30 June, 1951 
and subsequent years, restores a provision in s. 95 which operated 
prior to the introduction of the concessional rebate system in 1942. 


Where a trustee, in the exercise of a discretion conferred on him, 
applies income of the trust estate for the benefit of a beneficiary, the 
latter is deemed, under s. 101 to be presently entitled to the amount 
so applied. If, for example, the beneficiary were a child under 16 
vears of age, the trustee would not be entitled to a concessional dedue- 
tion under s. 82B in ealeulating the net income of the trust estate. 


Beneficiary Under Legal Disability 
Ordinarily, a beneficiary in a trust estate, who is presently 
entitled to the whole or part of the estate income, is individually 
assessed thereon. Where, however, the beneficiary is under a legal 
disability, s. 98 provides that the liability to pay the tax shall rest 
upon the trustee of the estate. Where s. 98 applies, the income is 
assessed to the trustee as if it were derived by an individual taxpayer. 


Prior to the introduction of the concessional rebate system in 
1942, s. 98 provided that any concessional deduction to which the 
beneficiary would have been entitled if he had been assessed in respect 
of his share should be allowable in the assessment of the trustee upon 
that share. That position has been restored by the Amending Act of 
1950 as part of the plan for re-introducing concessional deductions 
in place of rebates. The amendment applies to assessments upon 
income of year ended 30 June, 1951 and all subsequent years. 


Concessional Rates and Calls Paid by Trust Estate 

Repealed s. 100A provided for the allowance of concessional 
rebates for rates on non-income-producing property and calls to cer- 
tain companies which were paid out of the income of a trust estate. 
Generally, the rebate was allowed in the assessment of each beneficiary 
proportionately to his share in the income of the trust estate. Where 
the trustee was liable to be assessed on income to which no beneficiary 
was presently entitled, the rebate proportionate to that income was 
allowed in the trustee’s assessment. 
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As a consequence of the reversion to a system of deductions 
instead of rebates, s. 1OOA was repealed by the Amending Act of 1950. 
In respect of income years ended 30 June, 1951 and subsequent years, 
concessional rates (s. 72) and one-third of calls specified in 
s. 78 (1)(b), which are paid by a trustee, are an allowable deduction 
in ascertaining the net income of the trust estate. For example, where 
calls are paid by a trustee to a mining company and are properly 
chargeable against corpus, a life tenant is nevertheless indirectly en- 
titled to the concession provided by s. 78 (1)(b) as one-third of those 
calls will be an allowable deduction in calculating the net income of 
the estate upon which amount the life tenant is lable to tax. 


SUM PAID FOR SUGAR RATION QUOTA 

During the period of sugar rationing in Canada, the taxpayer 
company, a cordial manufacturer, acquired the sugar quota of another 
company. The taxpayer claimed a deduction of the amount paid in 
respect thereof. Held: dismissing the taxpayer’s appeal, that the 
amount so paid was a capital outlay. It was an expenditure to put 
the taxpayer into the position of being able to acquire an additional 
quantity of sugar during the rationing period and was thus a per- 
manent advantage to the taxpayer (Seven-up of Montreal Ltd. v. 
Minister of Nat. Rev. (1950), 2 Can. Tax A.B.C. 405 


NOTIONAL INCOME OF A TAXPAYER DERIVING 
A LEASE PREMIUM 

Section 86 provides for a concessional rate of tax to be applied 
to premiums for leases for periods greater than twenty-five months. 
This provision is designed to obviate any inequity that might arise 
if the taxpayer were required to pay income tax on the assessment in 
one year of a premium for a lease extending over several years. Tax 
under s. 86 is levied on the taxpayer’s total income including the 
actual premium received, but at a rate applicable to a notional income. 
The notional income is ascertained— 

(a) by deducting from the recipient’s total taxable income the 
actual net premium received; and 
(b) by adding to his taxable income a sum arrived at by divid- 
ing the actual net premium by one twenty-fourth of the 
number of months in the term of the lease. 
**Net premium’’ means the gross premium less allowable deductions 
relating thereto. 

As illustrated below, any other taxable income which may be 
derived by the taxpayer in the year of income is aggregated with the 
sum referred to in (b) above in order to determine the rate of tax 
payable by him on his actual total taxable income. 

The following example illustrates the application of s. 6 (3) of 
the 1950 Rates Act and the Third Schedule to that Act to a lease 
premium subject to the concessional rate of tax provided by s. 86. 

TAXABLE INCOME YEAR ENDED 30 JUNE, 1951 
Assessable income from business .. ou .. £8,500 
Allowable deductions applicable thereto .. 3,700 

- £4,800 
Premium received on grant of 10 years’ lease £2,500 
Allowable deductions applicable thereto .. . 200 


——e 49 BN 


as gt 


Total actual taxable income .. a = a .. £7,100 
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For the purpose of determining the rate of tax, the actual net 
premium (£2,300) is deducted from the total taxable income, and the 
sum of £460 is added to the remainder. The sum of £460 is caleulated 
as follows :-— 

(i) Number of months in the unexpired period of the lease 
(10 years) = 120 months. ‘ 

(ii) Divide the net premium (£2,300) by one twenty-fourth of 
the number of complete months in the term of the lease 
(120). 

120 
(iii) £2,300 = —— = £460. 
24 


The notional income for rating purposes is therefore £5,260, 


Viz. : 
Total taxable income £7,100 


Deduct actual net premium . . ‘ 2,300 


£4,800 
460 


£5,260 


Add vide (iii 


Tax is levied on the actual total taxable income of £7,100 at the 
rate applicable to £5,260. 
Basie tax on £5,260 — 
£5,000 (vide table 
260 at 160d. in £ 


£5,260 at 103.1939d. in £ . £2,261 


The Third Schedule to the 1950 Rating Act provides that for 
every £1 of the taxable income (£7,100) of a taxpayer deriving a 
notional income, as specified in s. 86 (1) of the Assessment Act, the 
rate of tax is the rate ascertained by dividing the tax (£2,261 13s. 4d.) 
which would be payable under the First Schedule, i.e. the basic tax 
upon a taxable income equal to his notional income (£5,260) by that 
notional income. The rate of tax is therefore £2,261 13s. 4d. ~ 5.260 
103.1939d. in £. 

Assessment— 
Basic tax: £7,100 at 103.1939d. in £ 
Property tax: 
£1,000 (vide table) 
1,300 at 16d. in £ 


£2,300 —_—— 
£3,169 9 
Rounded up to : .. £3,169 10 0 
Although the assessor is required to ascertain the rate applicable 
to the notional taxable income and to apply that rate to the actual 
taxable income, taxpayers, in checking assessments, may eliminate 
these steps by applying the following formula :— 


Actual taxable income 





x Tax on notional income 
Notional taxable income 


£7,100 
—— £2261 13s. 4d. — £3,052 16s. 5d. 
£5,260 
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It will be observed that the property tax does not enter the calcu- 
lation required to ascertain the rate of tax under s. 86. The property 
tax is charged on the property component of the taxable income at 
the rate applicable to that component. 

If, in the above example, the taxpayer had been assessed on his 
actual taxable income without the benefit of s. 86, the tax payable 
would have been :— 

Basic tax: 
£6,000 (vide table) 
1,100 at 168d. in £ 
£7,100 


Property tax: 
£1,000 (vide table) ibis sa 0 0 
1,300 at 16d. in £ = ou 13 4 


116 
£2,300 
s £3,641 


Rounded down to ae a .. £3,641 


The gain to the taxpayer by the application of 
£3,641 13s. — £3,169 10s. = £472 3s. 


CONSIDERATIONS AFFECTING IMPOSITION OF PENALTY 
UNDER §. 227 
Upon a prosecution instituted in the Supreme Court of Victoria 
defendant was convicted of an offence against s. 227 of the Income 
Tax Assessment Act in relation to each of the three years ended 
30 June, 1945, 1946, and 1947. The returns delivered by the defen- 
dant were false in the statement of defendant’s gross and net income; 
the false returns were described by the Court as being ‘‘a deliberate 
scheme carried out over a number of years to defraud the taxation 
authorities’’. The maximum penalty imposable in respect of each 
offence was as follows: 
Year Understatement Tar Maximum Penalty 
of Income Avoided ** Fine’’ ‘* Additional Sum’’ 
1945 £1,945 £1,127 £100 2,253 
1946 2.032 1,200 100 2 400 
1947 2,240 1,209 100 2,418 


£6,217 £3,536 £300 £7,071 
The penalty imposed was a ‘‘fine’’ of £100 in respect of each of 
the three years and, in addition, the Court ordered defendant to pay 
to the Commissioner a sum approximately equal to the amount of tax 
that would have been avoided in each of the three years if the returns 
had been accepted as correct, subject, however, to such additional sum 
being reduced by the amount of credit due upon re-assessment of 
‘‘dummies’’ for the defendant. In thus imposing penalties less than 
the possible maximum the Court took into account (1) the defendant’s 
age, (2) his motives—thrift rather than extravagance—in committing 
the offences, (3) the fact that the exaction of maximum penalties 
would together with his liability for tax avoided in the relevant vears 
and for tax avoided in earlier years denude him of all his assets. and 
4) the powers of the Commissioner to demand additional tax under 
s. 226 in respect of earlier years. 
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In imposing a penalty for a breach of s. 227 the Court is to look 
at the breach itself and to consider the mind and intent of the defen- 
dant in relation to the commission of that breach; a breach of s. 227 
is not to be regarded as of itself a less serious offence than a breach 
of s. 230 or s. 231 for, although the words of the sections might suggest 
some such distinction, the maximum sum which the Court may order 
the defendant to pay is the same under all three sections and semble 
the maximum sum which may be so ordered under s. 227 may exceed 
the sum that may be ordered under s. 230. 

The exercise by the Court of its powers under s. 247 need not be 
eo instante that a penalty is imposed and, in any event, the making 
of an order under s. 247 may with the consent of the Commissioner be 
adjourned. (F.C. of T. v. Felix Carra (1950), 4 August, 1950.) 


LAW COSTS INCURRED BY TAXPAYER IN SUCCESSFULLY 
DEFENDING CHARGE OF BEING PARTY TO A COMBINE 

The taxpayer claimed a deduction of law costs incurred in suc- 
cessfully defending itself against a charge under the Canadian 
Criminal Code of being a party to a combine. Held, allowing the tax- 
payer’s appeal, that the expenditure was necessary for the } urpose 
of protecting and maintaining the income-earning position of tiie tax- 
payer and was an expense made wholly, exclusively, and necessarily 
for the purpose of earning its income (Dominion Dental Co. Lid. v. 
Minister of Nat. Rev. (1950), 3 Can. Tax A.B.C. 8; L. D. Caulk Co. 
of Canada Ltd. v. Minister of Nat. Rev. (1950), 3 Can. Tax A.B.C. 
160). 


PARTNERSHIP PROVISIONS 
Definitions 


The definitions contained in s. 90 have been amended by the 
Amending Act of 1950 to provide that the concessional deductions 
shall not be brought to account in calculating the ‘‘net income’’ of a 
partnership or the amount of a ‘‘partnership loss’’. As officially ex- 
plained, a partnership is not liable to pay income tax, but each of the 
partners is assessable upon his individual share of the ‘‘net income’’ 
of the partnership, as defined by s. 90. Correspondingly, each of the 
partners is allowed a deduction of his individual share of any ‘‘part- 
nership loss’’, as defined by that section. The re-introduction of con- 
cessional deductions in place of concessional rebates rendered it neces- 
sary to restore s. 90 to its original form. 

Where a partnership pays such items as medical expenses and life 
assurance premiums on behalf of a partner and debits the sums so 
paid to his drawings account, it is considered that such payments are 
an allowable concessional deduction in the individual assessment of 
that partner to the extent permitted by s. 82F and s. 82H respectively. 


Concessional Gifts, Rates, and Calls 

Repealed s. 93A provided that where rebateable gifts, rates, and 
taxes on non-income-producing property, or rebateable calls were paid 
by a partnership, each partner was deemed to have paid his propor- 
tionate share thereof and was granted the appropriate rebate in 
respect of that share. The 1950 Amending Act provides for the 
allowance of a deduction, instead of a rebate of tax, in respect of 
(a) gifts to institutions ete. specified in s. 78 (1)(a): (b) rates and 
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taxes on non-income-producing property (s. 72) ; and (¢) one-third of 
the amount of calls paid to companies specified in s. 78 (1)(b). Asa 
consequence, s. 93A was no longer necessary, and was repealed by 
the Amending Act of 1950. : 

Where, for example, during income year ended 30 June, 1951, or 
during any subsequent year, a partnership makes a concessional gift, 
or pays rates on vacant land owned by the partnership, or pays calls 
on shares owned by it in a mining company, the sums so paid will be 
an allowable deduction in calculating the ‘‘net income’’ of the part- 
nership or the ‘‘partnership loss’’, as the case may be, and each 
partner will thus benefit by the deduction in proportion to his indi- 
vidual interest in the income of the partnership. 

Where such sums are paid by the partnership on behalf of an 
individual partner and are debited to his drawings account, that 
partner is entitled to the appropriate deduction in his individual 


assessment. : 


REPEAL OF DIVISION 6A OF PART III—HUSBAND 
AND WIFE 


Division 6A (ss. 102A and 102B) was enacted in 1941 to provide 
a special basis of taxation where, after 29 October, 1941, the wife of a 
taxpayer acquired any property as a result of a gift by the taxpayer. 
Section 102B provided that Division 6A should continue in operation 
so long as the National Security Act 1939-1940 continued in operation 
and no longer. The National Security Act ceased to have effect after 
31 December, 1946, and, consequently, Division 6A ceased to have 
effect as from that date. Accordingly, Division 6A was repealed by 
s. 18 of the Amending Act of 1950. 


ALLOWANCES UNDER TUBERCULOSIS ACT 1948 


Section 23 (ka) was amended by the Amending Act of 1950 to 
provide for the exemption of tuberculosis sufferers from tax on allow- 
ances paid to them under the Tuberculosis Act 1948. That Act sub- 
stituted a single Commonwealth allowance for two separate allowances 
previously paid—one in the form of an invalid pension paid directly 
to the sufferer by the Commonwealth and the other a supplementary 
allowance paid by State authorities from funds provided by the Com- 
monwealth. The exemption applies to allowances under the Tubereu- 
losis Act received during income vear ended 30 June, 1951 and subse- 
quent vears. 


ENTERTAINMENT EXPENSES OF MUNICIPAL COUNCILLOR 


The taxpayer, a municipal councillor, received from the City the 
sum of $1,750 as entertainment expenses. The taxpayer admitted that 
the sum constituted income under the Canadian Act but maintained 
that he was entitled to deduct therefrom expenses incurred by him in 
the exercise of his duties. Held: that, in the absence of any evidence 
of what he had spent, the taxpayer had failed to discharge the onus 
of proving that the assessment was erroneous (Trudeau v. Minister 
of Nat. Rev. (1950), 3 Can. Tax A.B.C. 24). 
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COMPANY IN LIQUIDATION 


The taxpayer, a ‘‘private company’’ as defined by s. 103 of the 
Assessment Act, has been in liquidation since 1931. It has con- 
tinued to carry on business operations under authority of Court 
Orders. During accounting period ended 28 February, 1947, the 
taxpayer company derived a trading profit with a consequent tax- 
able i income. No part of the taxable income was distributed to the 
company’s shareholders. The Commissioner issued an assessment 
under Division 7 of Part III. of the Assessment Act in respect of 
the ‘‘undistributed amount’’ as defined by s. 103(1). The taxpayer 
company objected. 

Held: As the company was a ‘‘private company’’ as defined by 
s. 103(1), and as the company had not made a sufficient distribu- 
tion of its distributable income of the relevant year, the assess- 
ment under Division 7 should be confirmed. (Minnivale Farms Pty. 
Ltd. v. F.C. of T., Supreme Court of Western Australia, 22 Decem- 
ber, 1950.) 

Interesting problems arise where income derived during the 
course of liquidation is properly applied to replace a loss of paid- 
up eapital. 

Section 104 provides, so far as is relevant, that where a private 
company has not, before the expiration of the prescribed distribu- 
tion period, made a ‘‘sufficient distribution’’ of its income of the 
year of income, the Commissioner may assess the aggregate addi- 
tional amount of tax which would have been payable by its share- 
holders if the company had paid the ‘‘undistributed amount’’ as a 
dividend to the shareholders 

In order to clear the ground the following preliminary observa- 
tions are made: (a) A company continues in existence, as such, not- 
withstanding a winding-up Order or resolution, until it is finally 
dissolved; (b) the status of a company is not altered by reason of 
such Order or resolution, so that if a company were a private com- 
pany at the commencement of the winding-up and there is no subse- 
quent change in the shareholding, it will continue to be treated as 
a private company in respect of income derived during liquidation ; 

(ec) the provisions of Divison 7 are capable of application to income 
derived by a private company during the course of liquidation 
(Minnivale Farms Pty. Ltd. v. F.C. of T., supra); (d) the fact that 
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the liquidator is obliged to distribute the income to the creditors 
of the company will not absolve the company from tax under 
Division 7. 

Section 103(2)(e) provides that a private company shall be 
deemed to have made a sufficient distribution of its income of the year 
of income if, within the prescribed distribution period, it has paid in 
dividends out of the taxable income of that year an amount not 
less than the aggregate of certain specified sums. 

Section 47(1) provides that distributions to shareholders of a 
company by a liquidator in the course of winding up the company 
(to the extent that they represent income derived by the company 
—whether before or during liquidation) other than income which 
has been properly applied to replace a loss of paid-up capital, shall, 
for the purposes of the Act, be deemed to be dividends paid to the 
shareholders of the company out of profits derived by it. 

If, therefore, a distribution by a liquidator represents income 
derived during liquidation and such income has not been properly 
applied to replace a loss of paid-up capital, the distribution is a 
deemed dividend, ‘‘for the purposes of this Act.’’ One of those pur- 
poses is to determine whether or not a private company has made 
a sufficient distribution of its income of the relevant year of income. 
The ‘‘undistributed amount,’’ if any, of that year is ascertained by 
deducting from the ‘‘sufficient distribution,’’ as defined, ‘‘the divi- 
dends paid and the dividends deemed to have been paid, within 
the prescribed period, by (the) private company out of its taxable 
income of the year of income’”’ (s. 103(1)—definition of ‘‘undis- 
tributed amount’’). Sums deemed to be dividends under s. 47 would 
require to be brought to account in ascertaining the ‘‘ undistributed 
amount,’’ if any, if the liquidator’s distribution were made within 
the prescribed distribution period. 

If, however, the liquidator makes a distribution which repre- 
sents income, but that income ‘‘has been properly applied to re- 
place a loss of ‘paid up capital’ (as defined by s. 47(3))’’, the sum 
so distributed is not deemed to be a ‘‘dividend’’ under s. 47. A 
distribution of that income is not, therefore, deductible in caleulat- 
ing the ‘‘undistributed amount’’ of the year in which the income 
was derived, notwithstanding that the distribution by the liquidator 
took place within the prescribed distribution period. In a word, 
such a distribution is not a ‘‘dividend.’’ 

It will thus be seen that where income derived during liquida- 
tion has been properly applied to replace a loss of paid-up capital, 
it matters not, so far as Division 7 is concerned, whether the liqui- 
dator distributes that sum to the creditors or the shareholders. This 
is implicit in the judgment in Minnivale Farms Pty. Ltd. v. F.C. of T., 
supra. 

Admittedly, therefore, income derived by a private company 
during the course of liquidation which has been properly applied 
to replace a loss of paid up capital is exposed to the provisions of 
Division 7. Under s. 104 the Commissioner is required to assess the 
aggregate additional amount of tax which would have been pay- 
able by the shareholders if the company had, on the last day of the 
vear of income, paid the undistributed amount as a dividend to the 
shareholders who would have been entitled to receive it. 
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What tax would the shareholders have paid if the company 
(by its liquidator) had paid the undistributed amount to them as a 
dividend? As s. 47 has no application because the income has been 
properly applied to replace a loss of paid up eapital, the answer 
must be sought for in the general law relating to amounts received 
in a liquidation. It has been held that some clear expression of 
intention to include amounts received in a liquidation in the income 
of the shareholder is required before it can be held that such 
amounts are liable to taxation as income (J.R. Comrs. v. Burrell 
(1924), 9 T.C. 27; Webb v. F.C. of T. (1922), 30 C.L.R. 450). Thus 
in the stated circumstances, if the company (by its liquidator) had, 
on the last day of the year of income, paid the undistributed 
amount to its shareholders as a dividend, the amount of tax pay- 
able by those shareholders would have been ‘‘Nil.’’ In this view, 
no tax is payable under s. 107 in respect of income derived during 
the course of liquidation which has been properly applied to re- 
place a loss of paid up capital. 


SOURCE OF SALARIES AND WAGES 


The decision of the English High Court in Goodwin vy. Brewster 
(3 November, 1950) cited in the January, 1951, issue of Current 
Taxation at pp. 108-109 has been affirmed by the Court of Appeal 
(9 February, 1951). 


APPLICATION OF 8. 36 WHERE ASSETS DISPOSED OF 
INCLUDE CROP STOOLS 


The taxpayers were two partners in a firm of banana growers 
which purchased on 1 July, 1946, a banana plantation, the purchase 
price being stated us including: banana bearing plants £1,100; hang- 
ing fruit on those bearing plants, £550; and newly planted banana 
plants, £650. For the year ended 30 June, 1947, the partnership 
claimed a deduction of these sums totalling £2,300, but was allowed 
a deduction of £550 only, being the value of hanging fruit on bear- 
ing plants at date of purchase of the plantation. On appeal the 
taxpayers contended that the balance of £1,750, being £1,100 for the 
bearing plants and £650 for new plantings, was deductible either 
under s. 51(1) as being an outgoing incurred in gaining the assess- 
able income, or in terms of s. 36 as being the value at date of pur- 
chase of ‘‘standing or growing crops or crop-stools.’’ 


Held: dismissing the appeals, that the deduction claimed was 
not allowable either (a) under s. 51(1) as the expenditure was an 
outgoing of capital or of a capital nature, or (b) under s. 36 because, 
although the word ‘‘crop’’ is properly used to describe the fruit 
of banana plants and the word ‘‘stool’’ to describe the clump formed 
by the stalks or suckers deriving from one original rhizome, grow- 
ing banana plants are not themselves a ‘‘crop’’ and in the ease of 
banana plants there is no ‘‘crop-stool’’ within the meaning of s. 
36(1). (Butcher v. F.C. of T.; Blick v. Same, High Court, 6 Decem- 
ber, 1950.) 

‘It is necessary now to go back to the language of s. 36, in 
order to interpret the expression ‘crop-stool’ in its context. Plainly 
the purpose of the section, in relation to trading stock, standing or 
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growing crops, and trees which have been planted and tended for 
the purpose of sale, is te deal with things which have been acquired 
or brought into existence with a view to sale in the course of a 
business; and ‘erop—stools’ must, I think, refer to something pos- 
sessing a similar character. In the case of wheat, the expression 
has an application which satisfies this result of the context; for 
when a clump of stems has arisen from the one seed, even though 
it has not yet broken the surface of the soil, so as to constitute 
a standing crop, there is a stool (as Dr. Grieve would agree), which 
may fairly be described as a crop-stool, and which has been brought 
into existence for the purpose of sale when reaped at maturity. 

‘*But, while growing wheat stalks themselves may be referred 
to as a crop, growing banana plants may not. The evidence shows 
that the plants or stalks contain within themselves the embryo 
bananas, which gradually work up the stalk until they emerge at 
the end of it as a crop of bananas. But to describe the stalks, before 
the bananas have appeared in the form of an external bunch, as 
themselves being a crop, would not, I think, be a natural use of 
language. In my opinion, ‘crop-stools’ in the context of s. 36 should 
be understood as referring only to that type of stool which consists 
of a clump of shoots or stalks (springing from the one seed, root 
or rhizome) which at a later stage of their development will be a 
standing crop. This is not true of banana plants; they never become 
a crop. They produce a crop of fruit, but they themselves are cut 
down and allowed to rot as manurage for the soil. 

‘“*T am satisfied that all the witnesses have given the Court the 
best assistance in their power, and I am satisfied that the words 
‘erop’ and ‘stool’ are used, and properly used, to describe respec- 
tively the fruit of banana plants and the clump formed by the 
stalks or suckers which derive from one original rhizome. But 
even so, it appears to me, for the reasons I have stated, that there 
is, in the case of banana plants, no ‘crop-stool’ within the meaning 
of s. 36,’’ per Kitto, J. 

There are two other points of interest arising from the above 
judgment :— 


Person acquiring property described in s. 36(1) is deemed to have 
purchased it at the amount of value determined under s. 36(8) 


Section 36(1) provides that any person acquiring trading stock 
or other property referred to in that sub-section shall be deemed 
to have purchased the property at the amount of the value as deter- 
mined under s. 36(8). It will be observed that s. 36(1) does not 
explicitly state that the person acquiring the property shall be en- 
titled to treat the value of it as an allowable deduction. It was 
contended by counsel for the Commissioner in Butcher v. F.C. of 
T.; Blick v. Same, High Court, 6 December, 1950, that that result 
does not follow from s. 36 or any other section of the Act. In reply, 
Kitto, J., said, ‘‘If this contention is correct, it is difficult to see 
any purpose in enacting that the purchaser shall be deemed to have 
purchased the property at its value, and I should have thought that 
there would be much to be said against the contention. Indeed, I 
understand the Deputy Commissioner to have acted under s. 36 in 
allowing the £550 allocated to the purchase of hanging fruit.’’ In 
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the instant ease it was not necessary for his Honour to decide the 
point, because of the conclusion which he reached on the preliminary 
point, namely, that banana plants, the subject of the dispute, did 
not fall within the descriptions of property contained in s. 36. 

[At first blush it would appear that Counsel for the Commis- 
sioner, like Dr. Johnson in preparing Boswell’s submissions to the 
Seottish Court of Session, was only ‘‘arguing for vietory.’’] Section 
36(1) does not say that the purchaser of any property referred to 
in that sub-section shall be entitled to treat its value as an allow- 
able deduction for the very good reason that circumstances might 
exist where the purchaser should not receive a deduction. For 
example, what was trading stock in the hands of a vendor might 
be acquired, at a disposal sale, by a purchaser for his and his 
family’s personal consumption or in pursuance of a hobby, e.g., 
trees. Again, an investor might acquire shares which were trading 
stock in the hands of the vendor. Such acquisition would not turn 
the investor into a share trader in respect of those shares. In none 
of these circumstances would the purchaser be entitled to a dedue- 
tion of the deemed sale price of the property acquired. Section 36 
is administered on the footing that where property of the class 
referred to in s. 36(1) is acquired by a person, whether by way of 
gift or sale, and s. 36 applies to the transaction, the deemed pur- 
chaser is entitled to a deduction of the value of the property (as 
determined under s. 36(8)) in the assessment of the year of pur- 
chase if the property is acquired by him with a view to sale or for 
use as circulating capital in the course of carrying on a business 
for the purpose of producing assessable income. Nevertheless, the 
deduction is not explicitly provided for in s. 36, and it remains 
open to question whether that section implicitly provides for the 
allowance. An express provision allowing the deduction in the 
stated ctrcumstances, is desirable in the case of growing creps. 
ete., so as to place the Departmental practice beyond question. 


Cost price of standing or growing crops, etc., on land 
purchased is not deductible under s. 51 

The cost price of standing or growing crops, or crup stools, or 
trees which have been planted and tended for the purpose of sale 
on land purchased by the taxpayer is not deductible unless the case 
falls within s. 36. ‘‘Insofar as s. 51 alone is relied upon, the answer 
to the claim for the deduction of the sums allocated to the purchase 
of banana plants is, I think, that, as these plants were growing 
on the land purchased and therefore formed part of a capital asset 
acquired, any portion of the total purchase price which may be 
regarded as attributable to the plants was an outgoing of capital 
or of a capital nature. Cf. Webster v. D.F.C. of T. for W.A. (1926), 
39 C.L.R. 130”’’ (per Kitto, J., in Butcher v. F.C. of T.; Blick v. Same, 
High Court, 6 December, 1950). 


SUMS RECEIVED BY HUSBAND FROM BUSINESS 
CONDUCTED BY WIFE 
In his return for year ended 30 June, 1943, the taxpayer in- 
cluded income derived from a cafe and dance hall business for the 
period 12 April, 1943, to 30 June, 1943. The business had been con- 
dueted by the taxpayer’s wife for some period prior to April, 1948. 
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A subsequent Departmental investigation revealed that eleven de- 
posits had been made to the taxpayer’s bank account between July, 
1942, and March, 1943. In explanation to the Commissioner the 
taxpayer claimed that the sums were gifts from his wife and tkat. 
although he had assisted her in the business, the work done by him 
was done in his capacity as a husband and not for monetary reward. 
The Commissioner issued amended assessments increasing the tax- 
payer’s taxable income for year ended 30 June, 1943, by £2,259 and 
imposed additional tax. The taxpayer was not present at the hear- 
ing of the reference, but the Commissioner’s representative ten- 
dered a statutory declaration by the taxpayer’s wife which stated 
that she had not made any gifts to her husband and that whatever 
amounts were received by him from the business, although taken 
without her particular knowledge or consent, she regarded as his 
share of the profits being remuneration for sevices rendered in the 
business. Held: (1) Commissioner’s amended assessment confirmed, 
as the taxpayer had not discharged the burden of proving that the 
assessment Was excessive. 

(2) The Board had no power to review the additional tax, as 
it was less than 10 per cent per annum as ascertained under the 
formula laid down in s, 193 (2) (b) of the Assessment Act (1 
C.T.B.R. (N.S.) (1950) Case No. 1). 


SUMS SUBSEQUENTLY RECEIVED AS PART OF 
ARRANGEMENT FOR CANCELLATION OF MORTGAGE BONDS 


The taxpayer held 6 per cent second mortgage bonds for the 
sum of $100,000 owed to her by a corporation. These bonds pro- 
vided that so long as anything remained owing on the first mort- 
gage bonds nothing was to be payable to the second bond holder 
either for principal or interest. Both the first and second bonds 
were secured upon certain real property. In 1942 the corporation 
had the opportunity of selling the mortgaged premises. The price 
offered was not sufficient to discharge in full the amounts due to 
the first and second mortgage bondholders. In order to bring about 
the sale, a bargain was made whereby the taxpayer cancelled her 
second mortgage bonds in lieu of which she received a five-year 
promissory note for $100,000 (with certain added securities as a 
guarantee) and a promise to pay the balance of interest then owing. 
viz., $36,000, by two equal instalments on 1 June, 1943, and on 1 
June, 1944. No further interest was payable. These two sums of 
$18,000 were duly received. The taxpayer claimed that these two 
sums were not liable to tax on the ground, inter alia, that they were 
part of a bargain to pay a sum of money in consideration of the 
total cancellation of all previously existing rights and such a sum 
was not income by any ordinary usage of language. Held: the sum 
of $36,000 retained its character of interest, and accordingly was 
assessable (Lilley v. Harrison, English Court of Appeal, 16 February, 
1951). 

‘*Many analogies have been used. I think a somewhat similar 
case would inevitably result if a lease was cancelled in the sense 
of the demise being put an end to and at the same time a bargain 
was made whereby the landlord forbore to sue for arrears of rent, 
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say, until six months had passed. It does not seem to me that the 
cancellation of the lease, the determination of-the demise, would 
be held to have discharged or affected or altered the nature of the 
sums outstanding on arrears of rent when, in fact, they were paid 
and received. However that may be, if I am right, the bundle of 
rights which made the basis on which the sum of 36,000 dollars was 
paid amounted, I think, clearly to possessions abroad within the 
meaning of Case V., and those possessions undoubtedly continued 
to subsist at all material dates,’’ per Sir Raymond Evershed, M.R. 


EXPENDITURE ON PLANT AND DEVELOPMENT OF MINING 
PROPERTY 


Section 123 is alternative to s. 122 


The Department administers ss. 122 and 123 on the basis that 
taxpayers may elect in respect of each year’s expenditure on plant 
and development whether to claim under s. 122 or under s. 123. 
Where in any year of income s. 123 is selected, the whole of the ex- 
penditure and appropriations out of the assessable income of that 
vear for plant and development is deductible. The Department will 
not apply s. 123 in respect of part of the expenditure of one year 
and carry the balance of the expenditure of that year into the resi- 
dual capital expenditure upon which a sinking fund deduction 
under s. 122 is based. 

The Departmental attitude seems to be justified by the alter- 
native nature of s. 123 which makes no provision for an election 
in respect of part only of the expenditure of any year. 

While, in respect of the expenditure of any one year of income, 
ss. 122 and 123 are mutually exclusive, the allowance of a dedue- 
tion under s. 123 is not treated by the Department as prohibiting a 
deduction under s, 122 in respect of expenditure of previous years. 


Example: 


Expenditure on plant and development incurred during the 
first year of the mine, i.e., year ended 30 June, 1950. £50,000 


Estimated life of mine at 30 June, 1950 ~- 10 years 


Section 122 deduction— 
£50,000 ~ 10 .. xe os wa al 0 oi £5,000 


Expenditure on plant and development ineurred during the 
second year of the mine, i.e., year ended 30 June, 1951 £18,000 


The taxpayer elects to have s. 123 applied. 
Section 123 deduction oa i os - ex , £18,000 
Section 122 deduction (assuming the estimated life of the 


mine is unchanged) £5,000 


Total deductions - ie diy wie - ae .. £23,000 


Sinee £18,000 is allowed in full from the income of the year 
ended 30 June, 1951, that amount is exeluded by the Department 
from the esidual capital expenditure calculated as at 20 June, 1951, 
and at t > .end of subsequent years. This exclusion prevents any 
amount om entering into the ascertainment of a second deduction. 
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It may appear that s. 122 does not authorise this exclusion, 
since the £18,000 answers the description of expenditure specified 
in s. 122(1) being expenditure on development. Section 122(5) pro- 
vides that from the sum of the amounts specified in paragraphs (a) 
and (b) of that section, there shall be deducted ‘‘so much of the 
expenditure included in that sum as has been allowed or is allow- 
able as a deduction under this section (i.e., s. 122) from the assess- 
able income of any previous year of income to which this section 
(s. 122) applied.’’ 

The Commissioner apparently adopts the view that as s. 123 
provides for an alternative deduction to that allowable under s. 
122, an amount allowed under s. 123 is necessarily excluded from 
the ecaleulation of all deductions under s. 122 and so cannot become 
a part of any residual capital expenditure. 

It would, however, be preferable to have this position clearly 
stated in the law, and in the absence of judicial guidance the depart- 
mental practice remains open to doubt. However, the Commis- 
sioner’s interpretation is consistent with the general plan to allow 
a deduction under s. 122 or, merely as an alternative, to allow a 
deduction under s. 123. The burden of convincing a Court or Board 
of Review that the legislature intended the allowance of what would, 
in effect, be a double deduction might lie heavily upon the taxpayer 
who advanced such a benevolent interpretation of a taxing statute. 
In addition, the Commissioner would doubtless rely on s. 82(1) to 
prevent the allowance of two deductions in respect of one amount. 

Where s. 123 is invoked and the net income of the relevant 
vear is less than the deduction allowable under s. 123, the resultant 
‘‘loss’’ will be carried forward as a deduction against the assess- 
able income of subsequent years to the extent provided by s. 80. 

Where the taxpayer derives exempt income, e.g. under s. 23A, 
the amount of the ‘‘loss’’ is the excess of the allowable deductions 
of the year of income over the assessable income and the net exempt 
income of that year (s. 80(1)). If, also, in subsequent years, the 
taxpayer derives exempt income, the loss is deductible successively 
from the net exempt income and from the assessable income 
(s. 80(2) (b)). In the result, the allowance under s. 123 is reduced 
to the extent that the exempt income is applied in reduction of the 
loss under s. 80. In these circumstances, it may be undesirable to 
invoke s. 123 if the amount of the allowance under that section 
would produce a loss. 


DEDUCTION IN RESPECT OF CALLS PAID TO CERTAIN 
MINING AND OTHER COMPANIES 


Repealed s. 160A A provided for a rebate of tax on calls paid by 
a taxpayer on shares owned by him in certain specified companies 
and syndicates. The rebate was the amount obtained by applying 
to the amount of the calls a rate equivalent to— 

(a) where the taxpayer was an individual—one-thir:| of the 
personal exertion rate plus 18d. in £ appropria' to his 
total taxable income; or 
where the taxpayer was a company—one-third of he rate 
of prima.y tax payable by companies for the yea, of tax 


(b) 
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The Amending Act of 1950 has repealed s. 160AA. In lieu of 
the rebate granted by that section, new s. 78 (1)(b) inserted by 
the above Amending Act, provides for an outright deduction of 
one-third of the amount of calls paid by a taxpayer in the year of 
income on shares owned by him in a mining or prospecting company 
or syndicate carrying on as its principal business mining or pro- 
specting operations in Australia for gold, silver, base metals, rare 
minerals or oil, or in a company earrying on as its principal business 
afforestation in Australia. 

The amendment first applies to assessments upon income de 
rived by both companies and individuals during year ended 30 
June, 1951, or substituted accounting period. 


Calls paid by individuals 


The change in the law is illustrated by the following example :— 

A taxpayer derived a taxable income from property amounting 
to £2,000. During the year of income he paid calls to a tin-mining 
company in Tasmania totalling £300. 


Tax based on income year ended 30 June, 1950 


Income tax payable: 
£2,000 at 51.3875d. in £ 


Less rebateable calls: 
(38.5d. P.E. rate 
CE Si caine 
Net income tax payable 
Social Services Contribution-— 
£2,000 at 18d. in £ 


Tax based on income year ended 30 June, 1951 


Income from property a ae + év “ 2,000 
Deduct one-third of Calls paid—£300 ' 100 


Taxable income > - i re £1,900 


Basic tax £1,800 vide Table .. 
100 at 96d. in£.. 


£1,900 

Property tax £1,000 vide Table 
900 at 16d. in £ 
—_ 90 0 0 


£518 6 8 


Rounded up to .. - im a - £518 7 0 


Where calls paid by individual exceed taxable income 
Under repealed s. 160AA, a rebate was granted in respect of 
calls paid not exceeding the amount of the taxable income of the 
vear of income. 
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Under new s. 78(1)(b) a deduetion is granted of one-third of 
the amount of the calls. Section 78(3) provides that the aggregate 
of the deductions allowable under ss. 78, 79, 79A and 79B must not 
exceed the amount of income remaining after deducting from the 
assessable income all other allowable deductions except the deduc- 
tion of losses of previous years and any deductions allowable under 
Division 10 of Part ITI 


The change in the law is illustrated by the following example :— 


Tax based on income year ended 30 June, 1950 


Taxable income derived from property .. £2,000 
Taxpayer paid calls to a tin-mining company 
in Tasmania totalling £2,500. As the amount of 
rebateable calls must not exceed the amount of 
the taxable income of the year of income 
(s. 160AA) the sum of £2,500 is reduced to 
£2,000. 


Income tax payable: 
£2,000 at 51.3875d. in £ 


Less rebateable ealls: 
(38.5d. P.E. + 18d.) 
£2,000 x 


9 
0 





Net income tax payable 
Social Services Contribution: 
£2,000 at 18d. in £ 


Tax based on income year ended 30 June, 1951 


Income from property : 
Deduct one-third of calls paid—£2,’ 500 


Taxable income 


Basie tax £1,000 vide Table 
167 at 64d.in£.. 
£179 10 
£1,167 


Property tax £1,000 vide Table 
167 at 16d.inZ.. 
41 2 8 


£220 13 «4 


Rounded down to .. a te ~~ £220 13 0 


Calls paid by companies 


In the case of companies, the rebate under repealed s. 160AA 
was caleulated by applying to the amount of the calls a rate equiva- 
lent to one-third of the rate of primary tax payable by companies 
for the year of tax. 


Under new s. 78(1)(b) a deduction is granted of one-third of 
the amount of calls. The change in the law is illustrated by the 
following example :— 
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Tax based on income year ended 30 June, 1950 


Taxable income of a non-private company .. 
Rebateable calls paid during year 
Primary tax payable: 


£5,000 at 5s. in £ 
20,000 at 6s. in £ 


£25,000 at 5s. 9.6d. in £ 


Less rebateable calls: 

£500 at 1s. 11.2d. in £ (one-third of 5s. 9.6d. being 

average rate of primary tax for year of tax ended 
30 June, 1950) 


Net primary tax payable 


Super tax payable: 
£25,000 less £5,000 — £20,000 at 
Undistributed profits tax payable: 
Taxable income a is 
Less Primary tax payable 
Super tax payable 


Dividends paid, say 
Amount subject to Part IITA tax 


Tax on £6,799 at 2s. in £ 


6,000 


48 


‘ 


0 


£7,201 13 0 


£1,000 


225,000 
£7,201 
1,000 


8,201 


£16,799 
10,000 


£6,799 


£679 


0 


18 


0 


0 


Total Taxes 
£7,201 13 0 
1,000 0 O 
679 18 0 


£8,881 11 0 


Primary tax 
Super tax .. 
Part IIIA tax 


In effect, super tax and undistributed profits tax were payable 
on an amount equal to the total of any calls paid during the income 
year, in the above example, £500. This is so, because the amount of 
the taxable incame, upon which these two taxes are based, was not 
reduced by the amount of the calls. Similarly, calls paid by private 
companies wer: not allowed as a deduction in calculating tax on 
undistributed income under Division 7 of Part ITT. 


Tax based on income year ended 30 June, 1951 


£25,000 
166 


Income of company, as above oe _ r 
Deduct one-third of calls paid during year—£500 
Taxable income £24,834 
Primary tax payable: 
£5,000 at 5s. in £ 
19,834 at 6s. in £ 


£1,250 
5,950 


£24,834 £7,200 


Super tax payable: 


£19,834 at 1s. in £ £991 14 0 
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Undistributed profits tax eds 
Taxable income ' 

Less: Primary tax payable 
Super tax payable 


Dividends paid, say 


Amount subject to Part IIIA tax 
£6,643 at 2s. in £ 


Total Tazes 
Primary tax 
Super tax .. 
Part IIIA tax 


May, 1951 


£24,834 
£7,200 
991 
8,191 


£16,643 
10,000 


£6,643 
£644 
£7,200 


991 
664 


Where calls paid by company exceed taxable income 
Under repealed s. 160AA, a rebate was granted in respect of 
calls paid not exceeding the amount of the taxable income of the 
year of income. Under new s. 78(1)(b) a deduction is granted of 
one-third of the amount of the calls. The change in the law is illus- 


trated by the following example :— 


Tax based on income year ended 30 June, 


Taxable income of non-private company 
Rebateable calls paid during year 


S. 160AA limited the amount of rebateable calls 
to a sum not exceeding the amount of the tax- 
able income of the year of income. The sum 
of £30,000 must therefore be reduced to £25,000. 

Primary tax payable: 
£5,000 at 5s. in £ 
20,000 at 6s. in =... 


£25,000 at 5s. 9.6d. in £ 

Less rebateable calls: 
£25,000 at 1s. 11.2d. in £ (one-third of 5s. 9.6d. 
being average rate of primary tax for year of 
tax ended 30 June, 1950) : 


Net primary tax payable 


Super tax payable: 
£20,000 at 1s. in £ 
Undistributed profits tax payable: 
Taxable income 


Less Primary tax pay able 
Super tax payable 


Dividends paid, say 


Amount subject to Part IIIA tax 


Tax on £9,167 at 2s.in£.. 


Supplement to The Australian Accowntant-—May, 1951 


1950 


£25,000 


£30,000 


£1,250 


6,000 


2,416 


£4,833 


£1,000 0 0 
£25,000 


5,833 
£19,167 
10,000 


£9,167 


£916 14 0 
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Total Tazes 
Primary tax 
Super tax .. 
Part IITA tax 


£6,750 


Tax based on income year ended 30 June, 1951 


Income of company as above .. on “ie es £25,000 
Deduct one-third of calls paid during year—£30,000 10,000 


Taxable income .. ; i 7 - id £15,000 


Primary tax payable: 
£5,000 at 5s. in £ 
10,000 at 6s. in £ . 


£15,000 


Super tax payable: 
£10,000 at 1s. in £ 


Uadistributed profits tax payable: 
Taxable income... ‘ss aa fia aa £15,000 
Less Primary tax payable és ore .. £4,250 
Super tax payable .. ve - a“ 500 
4,750 
£10,250 
Dividends paid, say 7 ea rs ea 10,000 


Amount subject to Part IIIA tax is as £250 
Tax on £250 at 2s.iné . SA ici a £25 


Total Tazes 
Primary tax a ih ae “ 5% £4,250 
Super tax .. - = os ee oe 500 


Part IIIA tax an ie 7 aa si 25 
£4,775 


Calls in respect of which deduction allowed 

A taxpayer is entitled to the deduction provided by s. 78 (1) (b) 
in respect of calls paid on shares owned by him in a mining or pro- 
specting company or syndicate carrying on, as its principal busi- 
ness mining or prospecting operations, in Australia for gold, silver, 
base metals, rare minerals or oil, or in any company carrying on 
afforestation in Australia as its principal business. 

The allowance is limited to calls actually paid. The payment of 
application and allotment money on shares is not the payment of a 
‘‘eall’’ and no deduction is, therefore, permissible, in respect of such 
payments. In the case of forfeited shares purchased, where such 
shares are purchased for the amount of the outstanding ealls, the 
amount of the purchase money is not a call and is not deductible. 
A call in respect of a premium on shares is deductible. 

A mining company, Mount Morgan Ltd., carrying on mining 
operations in Australia for gold, allotted to the taxpayer shares of 
£1 each on terms set out in the prospectus and application. These 
terms provided that the balance due on such shares, after specified 


ees 


payments on application and allotment. should be payable ‘‘in four 
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ealls of 4s. each per share’’ payable on specified dates. On a subse- 
quent date the directors of the company made four calls of 4s. each 
payable on the dates specified in the prospectus and the company 
sent the taxpayer notices of the calls stating the place and dates 
of payment. 

Held: (i) that a liability for calls arose upon the making 
of the calls by the directors, and that the amounts thereof were 
therefore deductible; (ii) (per Starke, J.) that this was so even 
if the terms and conditions upon which the shares had been issued 
involved an obligation on the part of the taxpayer to pay the 
balance of the unpaid capital without any call (Cameron v. F.C. of T. 
(1941), 2 A.I.T.R. 175). 

* With regard to calls paid in advance, I.T.O. 1105 instances the 
case of a company which accepted payment of calls in advance and 
on the prepayments so made allowed interest. When calls were 
made the amounts paid in advance were applied in payment of 
the calls and the payment of the interest ceased. Payment of the 
calls is regarded by the Department as having been effected when 
the calls were due for payment, and the amounts paid in advance 
were credited in satisfaction of the calls. 

Where a company distributes its reserves for the purpose of 
enabling shareholders to pay a call made by the company on shares 
partly paid-up, the Commissioner contends, in I.T.O. 1105, that this 
does not alter the fact that a call was made upon, and was paid by, 
the shareholders, who are therefore entitled to a deduction in re 
spect thereof. 

Payments made to the liquidator of a company by its share- 
holders are ‘‘ecalls.”’ 


Calls paid to certain specified mining companies and syndicates 

A deduction is allowed under s. 78(1)(b) of calls paid to cer- 
tain mining or prospecting companies, or syndicates. Where a part- 
nership is carrying on mining operations, it is a syndicate. If it 
makes definite calls, such calls are deductible if paid by the claim- 
ant taxpayer. Both residents and non-residents are entitled to the 
deduction. 

Only calls paid to certain companies or syndicates carrying on 
mining or prospecting operations in Australia are deductible. ‘‘ Aus- 
tralia’’ includes the Territory of Papua (s. 6). The term does not 
include the Territory of New Guinea. 

The allowance is made only in the case of mining or prospecting 
companies or syndicates carrying on—as their principal business— 
mining or prospecting operations for gold, silver, base metals, rare 
minerals or oil. Where the oil or any of the minerals or metals 
referred to are obtained by operations which are not mining opera- 
tions, no deduction of calls paid is allowable. Companies formed 
for dredging and sluicing are regarded as mining companies. 

The noble and base metals and rare minerals referred to in s. 
78(1)(b) are as fellows :—Gold and silver; aluminium, amblygomite, 
andalusite, antimony, apatite, arsenic, asbestos, barium (barite, 
barytes), bauxite, bentonite, beryllium (beryl), bismuth, cadmium, 
ealeite (calespar, for optical purposes), carnotite, celestite, cerium, 
chromium (chromite), cinnabar, cobalt, columbium (columbite), 
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copper, corundum, diamonds, diatomite (diatomaceous earth), didy- 
mium, emery, felspar, fluorite, Fuller’s earth, garnet (for abra- 
sives), gem stones, graphite, ilmenite, iron, baolin (highest grade 
China clay only), kyanite, lanthanum, lead, lepidolite, lithium, 
magnesium, manganese, mercury, mica, molybdenum (molybdenite), 
monazite, nickel, opal, osmiridium, palladium, petalite, phosphates, 
piezo-electric quartz, platinum, pyrites, radio-active ores, rutile, sap- 
phire, scheelite, sillimanite, spodumene, steatite (or soap stone), 
stidnite, sulphur, strontium (strontiamite), tale, tantalum (tanta- 
lite), thorium, tin, titanium (titanic iron), tungsten, uranium, vana- 
dium (vanadinite), wolfram, zine, and zirconium (zircon). 

On the other hand, dolomite, gypsum limestone, salt, coal, or 
deposits of stone, marble, sand, gravel, and ordinary brick-making 
and pottery clay or rock are not classed as rare minerals, and ealls 
paid on shares in companies carrying on operations in connection 
with the production thereof are not deductible. 


APPLICATION OF §S. 260 TO CALLS PAID 


Section 260 provides that every contract, agreement, or ar- 
rangement, so far as it has the purpose or effect of, inter alia, 
‘relieving any person from liability to pay any income tax”’ shall 
he void as against the Commissioner. 

A company transferred its assets to two new companies. In- 
stead of carrying out the original intention of accepting shares in 
the new companies as consideration for the assets so transferred, and 
distributing these shares to the members of the old company, an 
arrangement was made whereby the shareholders subscribed for 
contributing shares in the new companies, calls being made for 
their face value. The calls were paid out of the proceeds of sale 
of the assets by the old company to the new companies under the 
shareholders’ authority, the transaction being consummated by the 
exchange of cheques. Held: that the shareholders were not entitled 
to a deduction in respect of the calls (Jaques v. F.C. of T. (1924), 
34 C.L.R. 328). 

A company owed the taxpayer a substantial sum. The company 
increased its eapital by allotting new shares to its shareholders, in- 
cluding the taxpayer. The company later made a call and, with 
the taxpayer's consent, applied portion of the amount due to him in 
satisfaction of the call. Held (Starke, J.): that the amount of the 
call was an allowable deduction. The purpose of the agreement to 
take further shares was not to relieve *“‘any person from liability 
to pay any income tax”’ but to strengthen the position of the com- 
pany. The agreement did not therefore come within the terms of 
the predecessor of s. 260 (Campbell v. F.C. of T. (1927), R. & McG. 
109). 


RATES AND TAXES 


Prior to the amendments made by the Amending Act of 1900, 
the Principal Act provided for an allowance in respect of municipal 
and water rates and land taxes under two separate provisions, viz. :— 

Section 72 (1) allowed a deduction in respect of such rates and 
taxes to the extent that they were charged or levied on property held 
by the taxpayer for the purpose of producing assessable income. 
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Section 160 (2) (h) allowed a concessional rebate of tax in respect 
of such rates and land taxes which were not allowable under s. 72 (1) 
as deductions from assessable income. Under s. 160 (2) (h) a taxpayer 
was allowed a rebate in respect of rates and taxes paid by him on his 
private residence or on vacant land owned by him. 

As part of the general plan to allow concessional deductions in- 
stead of rebates, rates and taxes paid by taxpayers on their residen- 
tial and other non-income-producing properties are now allowed as 
deductions from assessable income. Accordingly, the limitation of the 
deduction to rates and land taxes on income-producing property has 
been deleted from s. 72 (1) by the Amending Act of 1950. Corres- 
pondingly s. 160 (2)(h), in common with other provisions in s. 160 
authorizing rebates of tax, has been repealed. 

From and including year of income ending 30 June, 1951, rates 
and land taxes are allowable as deductions under s. 72 (1), irrespec- 
tive of whether the property is held by the taxpayer for the purpose 
of producing assessable income or otherwise. 


Refunds of Rates and Taxes 


In conformity with the two previous provisions for an allowance 
in respect of rates and land taxes paid, the Principal Act, prior to 
amendment, contained two provisions relating to refunds of rates and 
taxes. 

Section 72 (2) provided that any refunds of rates and taxes 
which were allowed as deductions in the taxpayer’s assessments should 
be included in his assessable income of the year of receipt. 

Section 160 (3) provided that, where a taxpayer received a 
refund of rates and land taxes paid on non-income-producing property 
(ineluding refunds of rates and taxes which had been allowed as 
deductions from the taxpayer’s assessable income prior to the intro- 
duction of concessional rebates), the amount on which the rebate of 
tax was calculated in the year of receipt was to be reduced by the 
amount of that refund. 

In consequence of the substitution of a deduction under s. 72 (1) 
for the concessional rebate previously allowed under s. 160 (2) (h) in 
respect of rates on non-income-producing property, the provisions of 
s. 160 (3) have become inapplicable. 

Accordingly, s. 72 (2) has been repealed by a new sub-section 
which provides for the inclusion in the taxpayer’s assessable income of 
any refund of rates or land taxes in respect of which he has been 
allowed a deduction from income or in respect of which he has been 
allowed a rebate of tax. The amendment applies to refunds received 
during year ended 30 June, 1951 and subsequent years. 


LOSSES OF PREVIOUS YEARS 


For the purposes of s. 80 (which allows a deduction of losses 
incurred by a taxpayer during the seven years next preceding the 
year of income) the amount of the loss deemed to be incurred in any 
income year is the amount by which the deductions allowable from 
the assessable income exceed the sum of 

(i) the assessable income, and 
(ii) the net exempt income, 
derived by the taxpayer during that year. 
In its original form, s. 80 provided for the exclusion of the con- 
cessional allowances for dependants, medical expenses, life assurance 
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premiums, ete. from the allowable deductions to be taken into account 
in ascertaining the amount of loss to be carried forward. This pro- 
vision was removed when the concessional rebate system was intro- 
duced in 1942. Because of the restoration of concessional deductions 
in place of rebates, s. 80 has also been restored to its original form 
by the Amending Act of 1950. The amendment first applies in the 
calculation of losses sustained during income year ended 30 June, 
1951. 


EXAMPLE 1 :— 
YEAR ENDED 30 June, 1951 


Assessable income from business 


Allowable deductions— 
Losses and outgoings incurred in gaining assessable 
income .. ia as ne én a .. £4,100 
Concessional deductions— 
Wife .. a ie 1 
One child under 16 years .. 
Life assurance premium 
Medical expenses 


Allowable deductions other than the concessional deduc- 
tions i 
Assessable income 


Loss deductible from income of next succeeding 7 years.. 


EXAMPLE 2 :— 
YEAR ENDED 30 JUNE, 1951 


Assessable income és +2 a - sis . . £2,300 
Allowable deductions— 
Losses and outgoings incurred in gaining 
assessable income , sa a .. £2,100 
Concessional deductions, as in Example 1 -. 224 


Deficiency 
Although there is a deficiency for year ended 30 June, 1951, and 
consequently there is no tax payable for that year, the deficiency of 
£24 cannot be carried forward under s. 80 as a deduction against the 
assessable income of subsequent years. This is so because the ‘‘loss’’ 
as defined by s. 80 (1) (i.e. allowable deductions, except concessional 
deductions (£2,100) — assessable income (£2,300)) is nil. 


ROYALTIES DERIVED 


Under s. 3(1) of the Canadian Income War Tax Act, income 
means, inter alia, ‘‘(f). Rents, royalties, annuities or other like 
periodical receipts which depend upon the production or use of any 
real or personal property...’’. By an agreement between the tax- 
payer and a company the taxpayer sold his interest in an invention 
for $1,000 cash and $999,000 to be paid periodically at a certain rate 
for each unit of the invention sold by the company. However, upon 
the termination of the agreement under any of its terms, the company 
would be released from making any further payments except sums 
accrued up to the date of termination. Thus, the sum of $999,000 
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represented the maximum amount of these periodical payments, the 
actual total of which could be less if the contract were terminated 
before the maximum was reached. The taxpayer received $6,382 in 
1946 under the agreement. He contended that this sum was a capital 
payment. Held: that the instalments were royalties (per Mr. F. 
Monet, K.C.) or were ‘‘like periodical receipts’? (per Mr. W. S&S. 
Fisher, K.C.) and so were income within the meaning of the above 
provision (R. v. Minister of Nat. Rev. (1950), 2 Can. Tax A.B.C. 
364). 


DEDUCTIBLE GIFTS 


Up to and including income year ended 30 June, 1942, both 
individual taxpayers and companies were granted a concessional de- 
duction from assessable income of gifts enumerated in s. 78 (1) (a). 
From income year ended 30 June, 1943 until year ended 30 June, 
1950 inclusive, only companies received an outright deduction. The 
allowance to individual taxpayers was by way of rebate of tax 
(s. 160 (2)(g)). In respect of year ending 30 June, 1951 and subse- 
quent years the concession in respect of gifts is allowed to all tax- 
payers in the form of a deduction from assessable income. This change 
in the law was achieved by the Amending Act of 1950 which repealed 
s. 160 (2) (g) and amended s. 78 (1) (a) so as to include all taxpayers, 
including individuals. 

The donor need not be a resident of Australia, but the donee 
must be an institution, fund or authority in Australia. In this context, 
Australia includes the Territory of New Guinea (s. 78 (2)(b)). 

Testamentary gifts are excluded from the deductions allowed by 
s. 78 (1)(a), as amended. This provision, which was also contained 
in repealed s. 160 (2)(g), is designed for application to gifts made 
by testamentary direction from the corpus of an estate. 

Other conditions imposed in respect of deductible gifts are as 
follows :— 

(a) The gifts must be of the value of £1 and upwards. 
(b) The gifts must be made by the taxpayer in the year of 
income. 
(c) The gifts may be either of- 
(i) money; or 
(ii) property other than money which was purchased by 
the taxpayer within 12 months immediately preceding 
the making of the gift. 

Where the gift is one of property other than money, the value 
of the gift, for the purpose of calculating the deduction under 
s. 78 (1) (a) is deemed to be— 

(a) the value of the property at the time of the making of the 
gift; or 
(b) the amount paid by the taxpayer for the property, 
whichever is the less (s. 78 (2) (a)). 

The aggregate of the deductions allowable under ss. 78 (gifts, 
ealls, retiring allowances, and pensions), 79 (voluntary contributions 
to pension funds), 79A (zone allowances), and 79B (deductions for 
members of Defence Force serving overseas) must not exceed the 
amount of income remaining after deducting from the assessable in- 
come of the year of income all other allowable deductions (including 
concessional deductions), except— 
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(a) the deduction of losses of previous years (s. 80), and 
(b) any deductions allowable under Division 10 of Part III 
(mining expenditure). 


PROHIBITION OF DEDUCTION OF SOCIAL SERVICES 
CONTRIBUTION PAID 


New s. 81, inserted by the Amending Act of 1950, replaces 
s. 160 (6), which was repealed by the same Act. The object of the 
provision is to ensure that no deduction is allowable in respect of 
social services contribution paid on the ground either that it is a 
payment to a fund established by a Commonwealth Act relating to 
insurance for the personal benefit of the taxpayer or his spouse or 
children (s. 82H (1) (b) (iii) ), or, alternatively, that the contribution, 
is a rate which is annually assessed (s. 72 (1) (a)). 

Although social services contribution was abolished, as a separate 
levy, in respect of income year ended 30 June, 1951 and subsequent 
years, nevertheless, it was necessary to preserve the principle of re- 
pealed s. 160 (6), because arrears of contribution in respect of income 
derived during years ended 30 June, 1946 to 1950 will continue to 
be payable in vear ended 30 June, 1951 and subsequent years. 


MERCHANDISE SOLD IN ONE YEAR AND RETURNED IN 
FOLLOWING YEAR 


When Loss on Return Incurred 
The taxpayer, in 1947, took back certain merchandise he had 
sold in 1946. He claimed that the amount refunded constituted a loss 
in 1946. Held: that the loss was incurred in 1947, not 1946 (Y vy. 
Minister of Nat. Rev. (1950), 2 Can. Tax A.B.C. 384). 


INCOME OF CLUBS 


The taxpayer, an aquatie club, objected that its assessment 
based on income derived during year ended 30 June, 1945, should 
be reduced by the excision of the following amounts included in 
the assessable income :— 

**£260 received from the Ladies’ Committee; 
£234 13s. 4d. received from the sale of novelties; 
£50 3s. 8d. received from cloak room.’’ 


The grounds on which the club relied were: ‘‘That the three 
amounts stated above are not assessable income and are not subject 
to tax within any of the provisions of the abovenamed Act, and the 
inclusion of such amounts in the taxable income of the club is con- 
trary to law.’’ At the hearing of the reference, the question arose 
as to whether the stated grounds of objection were full enough and 
in sufficient detail to meet the requirements of s. 185 of the Assess- 
ment Act, the doubt raised being whether or not the grounds speci- 
fically or inferentially stated that the whole or part of the sums in 
dispute was received from club members. 

Held: (by majority—Messrs. J. F. McCaffrey and H. H. Anteliff), 
partially allowing the taxpayer's objection :— 

(i) The requirements of s. 185 had been substantially met. 
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(ii) The three amounts should be regarded as part of the 
general income or receipts of the club and not as an ag- 
gregation of donations. 

(iii) On the evidence, the average attendance at the club dances 
during the relevant year was composed to the extent of 
at least 50 per cent. of club members. 

(iv) Accordingly (applying Carlisle & Silloth Golf Club v. 
Smith (1912), 6 T.C. 48, 198) the case should be remitted 
to the Commissioner to ascertain the apportionment which 
should be made of the three items of income in dispute, 
based on the extent of their derivation from members and 
strangers respectively. The amonnts attributable to mem- 
bers should then be deducted from the assessable income 
and any other necessary adjustments made in relation 
to expenses attributable thereto. 

(v) If a basis of apportionment acceptable to both the Com- 
missioner and the taxpayer cannot be arrived at, the case 
should be remitted to the Board to determine the appor- 
tionment. 

(Per the Chairman, Mr. A. Fletcher): The notice of objection 

did not satisfy the provisions of s. 185 in that the grounds of objec- 
tion were not in detail enough to cover a claim that because some 
part of each of the specified amounts was received from members 
of the Club such part was not assessable income of the Club (1 
C.T.B.R. (N.S.) (1950) Case No. 2). 

Section 185 provides that a notice of objection must be in writ- 
ing and must state ‘‘fully and in detail’’ the grounds on which the 
taxpayer relies. Section 190(a) provides that upon every reference 
or appeal the taxpayer shall be limited to the grounds stated in 
his objection. It is considered that the conflict of opinion in the 
above case would not have arisen if the taxpayer had added to the 
ground of objection ‘‘because the said amounts were received from 
members of the club’’ or words to that effect. It is unsafe to re- 
strict a ground of objection to the naked statement that a sum is 
not assessable income without adding why it is not assessable, it 
being, for example, a gift or a capital receipt; or derived outside 
Australia (in the case of a non-resident) ; or exempt under a speci- 
fic provision of the Act. 

The taxpayer company, the lessee of a golf course, received dur- 
ing the relevant year the sum of £1,965 10s. 4d. from the Department 
of the Army, which occupied during that year portion of the course 
and the club buildings with the result that the company was able 
to use only 9 holes of the course out of 18. The said sum was paid 
as compensation in respect of ‘‘loss or damage by reason of the 
hiring of the premises.’’ The taxpayer claimed (1) that the sum 
of £1,965 was not assessable; (2) that if the said sum was assessable 
certain expenses were deductible in excess of the sums allowed by 
the Commissioner. 

Held: (i) the sum of £1,965 was in the nature of rent and, as 
suck, was assessable; (ii) applying Ronpibon Tin N.L. v. F.C. of T. 
(1949), 4 A.I.T.R. 236, distinct items of expenditure must be dealt 
with specifically and the extent to which each is allowable as a 
deduction is to be determined on the facts. Accordingly, the Board 
allowed the following sums as deductions :— 

(a) Seeretary’s salary, £338—one-third. 
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(b) Petrol and oil for grass-cutting machines and maintenance 
of machines which were used in eutting whole of course 
—£156—one-half. 

(ce) Insurance Club House plant and furniture, £22—the whole. 

(d) General expenses, audit fees, ete., £88—£10. 

(e) Rent and rates paid, £1,389—insufficient evidence before 
Board. Referred back to parties to agree as to proper 
apportionment. 

(f) Depreciation, £237.—To be determined on basis of tax- 
payer’s depreciation schedule having regard to depreciable 
assets used wholly in production of assessable income and 
partly for that purpose. (1 C.T.B.R. (N.S.) (1950) Case 
No. 13.) 


TAXATION AGREEMENT WITH UNITED KINGDOM 


The Commissioners of Inland Revenue have published, for the 
first time, a list of extra-statutory concessions. The list is contained 
in the 93rd Report of the Commissioners for year ended 31 March, 
1950. For many years interested organizations have pressed for 
publication of these rulings on the ground that the benefits pro- 
vided should be known to all taxpayers. It is pleasing to know that 
the United Kingdom authorities have at last complied with the de- 
mands of justice. Let us hope that succeeding Reports of the Aus- 
tralian Commissioner will contain particulars of ‘‘ benevolent inter- 
pretations’’ which have been issued to individual taxpayers. The 
following are two examples contained in the United Kingdom list of 
‘‘extra-statutory concessions’’ :— 


Double Taxation Relief—Non-resident Director of a 
United Kingdom Company 

‘‘A director of a United Kingdom company is liable to income 
tax under Schedule E on any fees voted to him. If resident abroad, 
he may also be charged to tax in the country of residence. For tax 
eredit purposes, the source of the income is deemed under double 
taxation agreements to be in the country where the services are 
performed. If that country is also the country of residence, he can 
claim credit under the agreement neither in that country nor in the 
United Kingdom (paragraph 3 of Part I., Ninth Schedule, Finance 
Act, 1947). In practice, in these and comparable circumstances 
(e.g., civil servants recruited locally abroad) the United Kingdom 
gives credit for the oversea tax.’’ 

As stated in the above extract, a director of a United Kingdom 
company is liable to United Kingdom income tax on income derived 
from his office. If the director is a resident of Australia, where, for 
example, he manages a branch of the United Kingdom company, 
he may be assessed for Australian tax on the ground that the source 
of the income is in Australia where his services are performed. 
Pausing here, it is doubtful whether, in view of the decisions of the 
Supreme Court of New South Wales in Hall v. F.C. of T., 22 August, 
1950, the source of such income is in Australia, particularly where 
the director’s remuneration is paid to a bank account in England 
(Bennett v. Marshall (1938), 22 T.C. 73). However, this note pro- 
ceeds on the assumption that the director is assessable to Common- 
wealth income tax on the ground that the source of his income is 


Supplement to The Australian Accountant—May, 1951 





190 CURRENT TAXATION May, 1951 


in Australia. If, on the other hand, the source was in the United 
Kingdom, he would, though a resident of Australia, be exempt from 
Commonwealth tax under s. 23(q) in respect of the remuneration 
as the income is ‘‘not exempt from ineome tax in the country 
where it is derived.’’ 

Article XII.(4) provides that, for the purposes of Article XII., 
i.e., for tax eredit purposes, remuneration or other income in respect 
of personal (including professional) services performed in one of 
the territories is deemed to be income derived from sourees in that 
territory. Thus, for tax credit purposes, the deemed souree of the 
above-mentioned director’s remuneration is in Australia. Therefore, 
Australia is not required to give a tax eredit in respect of the in- 
come tax imposed on his remuneration by the United Kingdom. 
Under Article XII., where both the country of source (or deemed 
source) and the country of residence both tax the same income, the 
tax eredit, if any, is given by the country of residence. But, in 
the stated circumstances, the director is a resident of Australia and 
not of the United Kingdom. Consequently, the United Kingdom is 
not required to grant a tax credit (Para. 3 of Part I., Ninth Sche- 
dule, Finance Act, 1947). However, the General Commissioners have 
ruled that in the above and in comparable circumstanees (e.g., civil 
servants recruited locally abroad) the United Kingdom will give a 
tax credit under Art. XII.(1) in respect of the tax levied by 
Australia. 


Double Taxation Relief—United Kingdom Branch of Non- 


resident Bank 

‘‘Tax eredit relief under double taxation agreements is avail- 
able under the law only to persons who are resident in the United 
Kingdom. Where, however, the United Kingdom branch of a non- 
resident bank has in the past received Dominion income tax relief 
on its investment income, but owing to the conelusion of a double 
taxation agreement such relief is no longer available, tax credit 
relief is given on the same income as though the bank were resident 
in the United Kingdom.’’ 


OPINION OF BOARD OF REVIEW, ON REVIEW, AS TO 
WHETHER AVOIDANCE OF TAX WAS DUE TO FRAUD 
OR EVASION 


The Act specifically grants a right of reference in respect of any 
opinion of the Commissioner to the Board of Review, which has 
power to substitute its opinion for that of the Commissioner (s. 
193). The Board must consider for itself such material as is placed 
before it with respect to matter as to which the Commissioner’s 
opinion was formed, and the opinion of the Board should be sub- 
stituted for that of the Commissioner as a criterion of liability if it 
forms an opinion different from his (Dobinson v. F.C. of T. (1935), 
3 A.T.D. 150). 

In his returns for the 13 years ended 30 June, 1927 to 1939, 
the taxpayer (a solicitor who died in 1943) claimed deductions for 
interest (averaging over £400 per annum) on principal moneys not 
used for the purpose of producing assessable income. As the re- 
sult of an enquiry, the Commissioner, in 1944, issued amended assess- 
ments to the executors of the taxpayer’s estate disallowing the 
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interest so claimed by him. The paramount issue was whether the 
admitted avoidance of tax for the 11 years ended 30 June, 1937, was 
due to evasion. The amended assessments for 1938 and 1939 were 
issued within the six-year period stated in s. 170(2)(b). Held: 
(C.T.B.R. Ref. 5-9/1948) :— 

(1) In respect of each of the four years ended 30 June, 1930, 
the Board, on the evidence, was unable to form the opinion 
that there was an avoidance of tax due to evasion, and these 
amended assessments were accordingly reduced to nil. 
By majority, in the Board’s opinion, there was an avoid- 
ance of tax due to evasion in the seven years ended 30 
June, 1937, and the amended assessments for those years 
were confirmed. 

Karly in his reasons for decision the Chairman (Mr. R. R. Gib 
son) said :—‘‘The eleven amended assessments coneerned will stand 
or fall according to whether the Board, having proper regard to 
the evidence, does or does not form the opinion that the avoidance 
of tax was due to evasion. The Board’s position in such a case ean 
not, in my view, be reasonably regarded as, in effect, that of a tri- 
bunal conducting a trial on a charge of ‘evasion,’ in the sense of 
something in the nature of a crime or misdemeanour, upon which 
there is to be a finding of guilty or not guilty. The position in this 
case, as in most cases of the kind, is that, the taxpayer having 
avoided tax for which he was unquestionably liable, the Act, by 
virtue of prescribed time limits, operates to relieve him, or his per- 
sonal representatives, of that liability unless the Commissioner, or 
the Board in the place of the Commissioner, forms the opinion that 
the avoidance was due to ‘evasion’ in the sense which, if one ac- 
cepts judicial guidance, may be generally described as some blame- 
worthy act or omission which is less than fraud but more than the 
mere failure by the taxpayer to return his true taxable income.”’ 

One of the reasons for distinguishing between the above two 
periods was that the form of return for the three years ended 30 
June, 1929, stated that ‘‘Interest cannot be deducted where the 
principal sum is used in producing income not subject to tax.’’ 
For 1930 and subsequent years this notation was changed to read :— 
‘*The name and address and amount paid to each person should be 
shown on a separate list. Note:—Interest cannot be deducted where 
the principal sum is invested, expended or used in such a manner 
that it does not produce income subject to tax.’’ In his 1930 return 
the taxpayer did not furnish the separate list called for by Item 54 
of the form of return, but followed the practice of the three preced- 
ing years, i.e., of merely setting out the total amount of interest 
paid. However, in the return of his income for 1931 and for each 
succeeding year his claim for a deduction of the interest was sup- 
ported by a separate list. 

After a detailed examination of the correspondence between 
the taxpayer and the Deputy Commissioner, the Chairman went on 
to say :—‘‘So far I have indicated that, after a careful consideration 
of the taxpayer’s final explanation of the making of his claims for 
deduction of non-deductible interest, I have a strong suspicion that 
the avoidance of tax in consequence of the making of those claims 
was due to evasion. But I feel that mere suspicion, no matter how 
strong it mav be, is hardly a sufficient reason for the formation of a 
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positive opinion that the tax was avoided by evasion and, on that 
account, I am not prepared to form such an opinion in relation 
to the tax avoided in respect of the (4) years of income ended 30 
June, 1927 to 1930. I am prepared to believe that when preparing 
his returns in respect of the first three of those years the taxpayer 
did read, and was influenced by, the ambiguous note to item 43 
as printed in the forms of returns and that in compiling his return 
in respect of the year ended 30 June, 1930, he may have inadver- 
tently overlooked the difference and unambiguous note to item 
54 which appeared for the first time in the form of return for that 
vear.’’ 

In respect of the seven later years, the Chairman said that the 
inferences properly and necessarily to be drawn from the corre- 
spondence were clearly sufficient to justify the fomation of a posi- 
tive opinion that tax was avoided by evasion. 


INTEREST PAID ON QUEENSLAND SUCCESSION DUTY 


In 1 C.T.B.R. (N.S.) (1950) Case No. 3, a testatrix provided by 
her will that, after the death of her husband, the taxpayer was to 
receive a two-thirds share of the residuary estate. The estate assets 
consisted both of income producing and non-income producing pro- 
perty. No business was carried on by the trustees. During year 
ended 30 June, 1944, the trustees paid £478 interest on Queensland 
Suecession Duty. The Commissioner increased the taxable income, 
as returned by the taxpayer, by the sum of £319, being two-thirds 
of the interest so paid by the trustees. The taxpayer objected. The 
Commissioner’s submissions, at the hearing of the reference, for dis- 
allowing the interest were (i) the interest was part of the succession 
duty and was therefore an outgoing of capital; (ii) the primary 
liability for payment of the duty was on the successor (In re Tyson; 
ex parte Queensland Trustees Ltd. (1900), 10 Q.L.J. 34, at p. 37) ; and 
(iii) the instant case was distinguishable from Begg v. D.C. of T. 
(1937), 1 A.I.T.R. 78 as in that case the trustees had borrowed to 
pay the duties. 

Held: 

(i) Section 8 of the Queensland Succession and Probate Duties 

Act, 1904, as amended, and other sections of that Act 
make a clear distinction between the duty and the in- 
terest payable thereon. 
Notwithstanding Tyson’s Case, supra, in the instant case 
the trustees were empowered to deal with the estate for 
the purpose of paying death duties; they were statutorily 
accountable personally for the duties; and were statutorily 
authorised to satisfy the claim for duty; accordingly the 
second contention of the Commissioner should be rejected. 
As the interest in the instant case became payable, not by 
choice of the trustees, but by operation of law, the case 
for allowance was, if anything, stronger than that in 
Begg’s Case, supra. 

(iv) The taxpayer’s claim should be upheld to the extent 
to which the interest paid was related to duty on income 
producing property (Public Trustee v. C. of T. (N.Z.), 
[1938] N.Z.L.R. 436, followed). 
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LOSS BY ENEMY ACTION OF STOCK OF SPARE PARTS 


The taxpayer carried on an air transport business in Papua and 
New Guinea. The base for its air services was Lae, in New Guinea, 
where it had hangars, workshops, stores, etc. In January, 1942, the 
Japanese bombed Lae, and the taxpayer’s buildings etc. were de- 
stroyed, including large quantities of spare parts for engines and 
air-frames, also stores and equipment needed for the maintenance of 
the depot. It was the practice of the taxpayer to maintain large 
stocks of these spare parts and stores, which were drawn upon as 
occasion required, when a sum was debited to revenue account in 
respect of parts and stores used in maintenance and repairs. Unused 
spare parts etc. were treated by the taxpayer as an asset on balance 
day. The book value of the destroyed spare parts and stores exceeded 
by £5,983 the sum received from the War Damage Commission, and 
the taxpayer claimed this sum as a deduction. 

Held: affirming the decision of Dixon, J., (a) that the loss was a 
loss of capital or of a capital nature and was not deductible under 
s. 51 (1); (b) that the loss was not deductible under s. 59 (1) as the 
spares were neither articles used by the taxpayer during the relevant 
year for the purpose of producing assessable income nor articles 
installed ready for use for that purpose within the meaning of 
s. 54(1). (Guinea Airways Ltd. v. F.C. of T., Full High Court, 
13 November, 1950.) 

The judgment of Kitto, J., is of such interest to accountants 
that it has been quoted in full below: 

‘‘The appellant company carried on an air transport business 
and had a base at Lae. It established there a considerable stock of 
spare parts for its aircraft and of general stores, for it was common 
practice and essential for the efficient conduct of the business to have 
such goods available for immediate use when the occasion demanded. 
The bombing of Lae by the Japanese on 21 January, 1942, resulted 
in the destruction of these stocks, which at that time stood in the 
company’s books at the amount of their cost price. In respect of the 
loss thus incurred the company became entitled to receive compensa- 
tion under the National Service (War Damage to Property) Regula- 
tions. The difference between the cost price of the goods destroyed 
and the compensation recoverable from the War Damage Commission 
was £5,791 in the case of the spare parts, and £192 in the case of the 
general stores. The aggregate of these sums, £5,983, the company 
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claimed to be an allowable deduction in the assessment of its income 
tax in respect of income derived during the accounting period ending 
28 February, 1942. The claim was disallowed by the Commissicner, 
and an appeal from the disallowance was dismissed by Dixon, J. 

‘‘The company’s main contention was that the loss of £5,983 was 
an allowable deduction under s. 51 (1) of the Income Tax Assessment 
Act 1936-1943. The Commissioner considered, and Dixon, J., agreed, 
that the loss of £5,983 was a loss of capital, or of a capital nature, and 
was therefore excluded by the express terms of s. 51 (1) from the 
category of deductions which that sub-section makes allowable. 

‘*The losses to which s. 51 (1) applies are gross losses, not net 
losses ; and if any deduction is allowable under that section in respect 
of the destruction of the spare parts and general stores it must be, 
I should think, a deduction of their cost price, and the war damage 
compensation should be included in assessable income. At least it is 
clear, I think, that unless the compensation is a receipt on revenue 
account, the loss consisting of the difference between the compensation 
and the cost price of the goods destroyed cannot be a loss of an 
income nature. It is useful therefore to consider whether the compen- 
sations is a revenue receipt. Now, although some goods comprised in 
the stock of general stores appear to have been sold on occasions, it 
is clear that the company was not engaged in trading in such goods. 
The case is, in this respect, the converse of Green v. J. Gliksten & Son 
Ltd. (1929), 14 T.C. 364, in which it was held by the House of Lords 
that moneys received by a company under a policy of insurance in 
respect of the destruction of timber by fire. constituted a trading 
receipt. The reason was that the timber was trading stock which it 
was the company’s business to turn into cash. As Lord Hanworth, 
M.R., expressed it in the Court of Appeal, [1928] 2 K.B. 193, at 
p. 202, ‘A sum has been received in respect of the timber. That 
amounts to a restoration to the circulating capital of a sum which 
had previously been invested in specie in timber’. The contrary is 
the case where assets are destroyed which are not trading stock. The 
receipt of insurance moneys or compensation in respect of their 
destruction is not a restoration of circulating capital and in my 
opinion is not a receipt on revenue account. It seems to me to follow 
that the loss in respect of which the insurance moneys or compensa- 
tion become receivable is a loss of a capital nature. 

‘*In this case it is clear that it was not circulating capital that 
was destroyed. If a new propeller blade had been affixed to one of 
the company’s aircraft by way of replacement immediately before 
the Japanese attack, the destruction of the new blade together with 
the aircraft would clearly have meant a loss of a capital nature. The 
position cannot be different because the blade was destroyed while 
still among the company’s stock of spare parts. 

‘*The truth appears to me to be that the spare parts and stores 
represented an investment of capital moneys. The goods had been 
acquired before they were actually needed, so that no time would be 
wasted in getting them when the need for them arose. In this sense 
they were held in reserve, just as money for the purchase of spare 
parts when needed might have been kept in a bank or in a safe. If 
money so kept had been lost, e.g. by the failure of the bank or the 
destruction of the safe, the loss could not be regarded as other than 
a capital loss. 

“‘In argument it was suggested that the principle of C. of 7. 
(N.S.W.) v. Commercial Banking Co. of Sydney Ltd. (1927), 27 S.R. 
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(N.S.W.) 231, might be applied. In that case, as in Punjab Co-oper- 
ative Bank Ltd., Amritsar, v. Income Tax Comr., Lahore, {1940} 
A.C. 1055, [1940] 4 All E.R. 87, the question considered was the 
nature of a profit made upon a change of investment of moneys held 
by a bank to be available as a ‘second line of defence’ should the 
exigencies of its business make it necessary to resort to them, and it 
was held that the profit was of an income nature. There is a super- 
ficial resemblance but a fundamental difference between such a case 
and the present. In the case of a banker, money is his stock in trade, 
and any profit or loss he makes in dealing with money in the course 
of his business is on revenue account, notwithstanding that the money 
is in a sense held in reserve. In a case such as the present, however, 
money is not stock in trade, and neither are spare parts and stores 
bought with it; and if either money or goods be lost while held as a 
fund or stock to meet future needs, the loss is a loss on capital account. 

‘*In my opinion the company’s contention based upon s. 51 (1 
was rightly rejected. 

‘*A second contention advanced by the company was that the loss 
was made an allowable deduction by s. 59. I agree with Dixon, J., in 
thinking that it is a sufficient answer that s. 59 could not apply unless 
the spares or stores were, within the meaning of s. 54, used by the 
company during the relevant year for the purpose of producing 
assessable income or had been installed ready for use for that purpose, 
and that plainly they were not so used and cannot properly be 
described as having been installed.’’ 


DEFAULT ASSESSMENTS 


Appellants, being the executors of the estate of the late J. H. 
McEvoy, who died in November, 1945, were assessed to income tax 
in respect of each of the four years ended 30 June, 1940-1943 inclu- 
sive. The three assessments for the years ended 30 June, 1940, 1942, 
and 1943 were amended assessments. The assessment for the year 
ended 30 June, 1941, was an original assessment, the deceased having 
claimed a loss in his return for that year. All four assessments 
increased the deceased’s taxable income by £48,500 for each year or 
by a total of £194,000 for the four years. The amended assessment for 
year ended 30 June, 1940, was made pursuant to s. 170 (2) (a) of the 
Act, the Commissioner having notified appellants by letter dated 
24 March, 1948, that he was of opinion that there was an avoidance 
of tax in that year due to evasion. The two amended assessments for 
the years ended 30 June, 1942 and 1943, were made pursuant to 
s. 170 (2)(b) of the Act. All four assessments were default assess- 
ments made under s. 167 of the Act and were made on 24 March, 1948 
It was contended that s. 170 (2) does not authorise the amendment 
of an assessment by the making of a default assessment under s. 167. 

Held: that once the Commissioner has discharged the onus put 
on him by s. 170 (2) of proving that the taxpayer has not made a 
full and true disclosure and that there has been an avoidance of tax 
(though he need not prove the extent of any avoidance), he may make 
an amendment by way of a default assessment made under s. 167. 
Trautwein v. Federal Commissioner of Taxation (1936), 56 C.L.R. 63, 


applied. 
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Held further: that a default assessment made under s. 167 is in 
the same position as any other assessment under s. 166 and an appeal 
therefrom to a Court under s. 187 (b) is a full appeal on fact and law 
so that the function of the Court is not limited to examining the 
evidence before it in order to ascertain whether the Commissioner in 
making an assessment of the amount upon which in his judgment 
income tax ought to be levied, has acted capriciously or arbitrarily 
or upon irrelevant considerations. 


Held further: that on an appeal to a Court under s. 187 (0) 
against an amended assessment based, under s. 170 (2)(a@), on the 
Commissioner’s opinion that there has been an avoidance of tax due to 
fraud or evasion, the Court’s function is limited to examining the 
evidence before it to ascertain whether the Commissioner acted cap- 
riciously or arbitrarily or upon irrelevant considerations in forming 
his opinion and the Court may interfere only if it concludes that he 
has done so. 

The Commissioner claimed that a sum of £194,000 was income 
of M. and that one-fourth (£48,500) thereof was income derived 
in each of the four years ended 30 June, 1940-1943. Appellants main- 
tained that the sum of £194,000 was not income, but was a capital 
sum derived and kept as cash by M. about 1932 by way of gift from 
his wife who in turn had received it as a gift from her mother who had 
got it from the latter’s husband. It was claimed by appellants that 
£172,000 was still held in cash as the balance of the fund at 30 June, 
1943, and that this sum was the source of the following cash amounts 
paid into M.’s business, namely, £38,854 in July, 1943; £20,000 in 
December, 1943; and £53,000 in June, 1944, along with the other sums 
making in all £145,000. A sum of £5,000 paid into the business in 
cash in May, 1942, was said to have been moneys of M., but it was 
not claimed that this amount was part of the alleged secret fund. 
Evidence as to the existence and amount of the secret fund in and 
after 1932 given by two of M.’s employees was not accepted. However, 
evidence relating to the fund before the alleged gift thereof to M. 
in 1932 was such as to give credence to the story of a fund. Moreover, 
evidence was admitted and accepted as showing that the story of a 
secret fund of considerable though unspecified amount was current 
long before the first enquiry raised by the Commissioner in April, 
1944. On the evidence His Honour considered that it was more 
probable than not that there was a secret fund, but that there never 
was a fund of anything like £194,000; further, His Honour was not 
satisfied that the large cash sums paid into the business after 30 June, 
1943, were part of the fund. The business conducted by M. was that 
of footwear manufacturer and retailer. The evidence showed that 
early in 1942 the system of banking cash takings from some thirteen 
city stores was changed. Prior to the change the cash takings of these 
stores were deposited in wallets each night with the head office of 
M.’s bank and banked there on the following day; after the change 
the takings were taken each night to the manufacturing premises in 
a Sydney suburb where the money was partly used in meeting out- 
goings, particularly wages, and bankings were made only twice 
weekly. His Honour concluded from the evidence that the accounting 
system in the relevant years was not such as to make it very unlikely 
that large sums of cash could have been surreptitiously extracted 
from the business and he formed the opinion that a substantial part 
of the alleged fund of £172,000 at 30 June, 1943, was income of the 
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business which had probably been extracted in cash from the shop 
takings. His Honour accordingly found that the following sums of 
cash paid into the business, namely, £5,000 in May, 1942; £38,854 in 
July, 1943; £20,000 in December, 1943; and £53,000 in June, 1944, 
were assessable income omitted from income tax returns. His Honour 
also found that there was no evidence on which it could reasonably 
be held that any cash was extracted from the business prior to some 
date in the year ended 30 June, 1942, that being the year when the 
system of banking cash takings was altered. On the evidence and 
findings— 

Held: (a) allowing the appeal against the amended assessment in 
respect of year ended 30 June, 1940, that the Commissioner had not 
discharged the onus on him of proving an avoidance of tax in that 
year and it was therefore not open to the Commissioner properly to 
form the opinion that there was avoidance of tax due to evasion and 
accordingly the amended assessment was not authorised by 
s. 170 (2) (a); 

(b) allowing the appeal against the original assessment in respect 
of year ended 30 June, 1941, that appellants had discharged the onus 
put on them by s. 190 (b) of proving that the assessment was ex- 
cessive ; 

(c) dismissing the appeals against the amended assessments in 
respect of each of the years ended 30 June, 1942 and 1943, that the 
Commissioner had discharged the onus on him of proving some avoid- 
ance of tax in each of the two years so that both amended assessments 
were authorised by s. 170 (2)(b) and that appellants had failed to 
discharge the onus on them of proving that the amended assessment 
for either year was excessive. (McEvoy & Ors. v. F.C. of T., High 
Court, 1 December, 1950.) 


EXEMPTION OF WAR GRATUITIES 


War gratuities, together with interest thereon, are exempt from 
tax and contribution by virtue of s. 28 of the War Gratuity Act 
1945-1947 which, so far as is relevant, provides that: 

‘‘The amount of— 

(a) any war gratuity; or 

h) any interest credited or paid to any person in pursuance 
of this Act 
shall not be liable to income tax under any law of the Common- 
wealth or of a State or Territory of the Commonwealth.’ 


IRRIGATION CHANNELS 


The taxpayer claimed a deduction from his assessable income 
of year ended 30 June, 1946, of the sum of £644, heing the cost of 
construction in that year of irrigation channels, as representing 
expenditure incurred in the preparation of land for agriculture 
within the meaning of s. 75(d) of the Assessment Act, 1936-1946 
The Commissioner disallowed the taxpayer’s objection but granted 
a depreciation allowance based on the cost of construction of the 
channels. Held: taxpayer's claim disallowed (1 C.T.B.R. (N.S.) 

1951) Case No. 21). 
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Section 75(h), inserted by Act No. 11 of 1947, expressly allows, 
inter alia, a deduction of expenditure incurred in the year of in- 
come by a taxpayer engaged in primary production on any land in 
Australia in the construction of irrigation channels for the purpose 
of conveying water for use in carrying on primary production on 
the land. The deduction applies to expenditure incurred during in- 
come year ended 30 June, 1947 (or substituted account period), and 
subsequent years. 

Expenditure on irrigation channels incurred during income year 
ended 30 June, 1946, and prior years, is subject to a depreciation 
allowance, the rates of depreciation on irrigation plant and equip- 
ment being :—Metal piping 74 per cent.; other piping (including 
conerete channels, but not earth channels) 5 per cent.; other plant, 
) per cent. 


COSTS INCURRED IN PROSECUTION OF PASSING OFF 
ACTION 


In Hudson’s Bay Co. v. Minister of Nat. Rev., [1947] Can. T.C. 
86, it was held that legal expenses incurred by the taxpayer in the 
successful prosecution of a passing off action, where the improper 
use of the name of an established concern was restrained, were an 


allowable deduction. 


REMISSION BY BOARD OF REVIEW OF ADDITIONAL TAX 
IMPOSED FOR INCOME YEAR ENDED 30 JUNE, 1935, AND 
PRIOR YEARS 


Section 193(2) provides that ‘‘the Board (of Review) shall not 
have power to review decisions of the Commissioner relating to the 
remission of additional tax except decisions relating to remission 
of additional tax imposed by s. 226 of this Act where the additional 
tax payable’’ exceeds the amounts specified in paragraphs (a) and 
(b) of s. 193(2). 

It is considered that the restriction on the Board’s power of 
review contained in s. 193(2) relates to additional tax imposed by 
the present Act (i.e., under s. 207 or s. 226) and that the restriction 
does not relate to the review of additional tax imposed for income 
vears en:led 30 June, 1935, and prior years, i.e., in respect of assess- 
ments or amended assessments under the previous Acts. The High 
Court held in Jolly v. F.C. of T. (1935), 53 C.L.R. 206, that the 
Board of Review had power to review the diseretion of the Com- 
missioner with regard to additional tax imposed under the previous 
Act. The 1936 Act, for the first time, placed an express limitation 
on that power and, as previously stated, it is considered that the 
limitation imposed by s. 193(2) does not have retrospective applica- 
tion to additional tax imposed in respect of assessments for income 
years prior to the operation of the present Act. 

In C.T.B.R. Ref. No. 5-9/1948, the Commissioner charged addi- 
tional tax equal to 50 per cent of the further tax imposed under 
amended assessments issued on 17 November, 1944, in respect of 
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the fifteen income years ended 30 June, 1927, to 1941, inclusive. 
The taxpayer objected that the additional tax charged in the fifteen 
amended assessments was excessive. At the hearing the taxpayer's 
representative admitted that the Board had no power to deal with 
the additional tax charged in the amended assessments in respect 
of the four years ended 30 June, 1936 to 1939, because the tax so 
charged (50 per cent) was less than the sum calculated in accord- 
ance with s. 193(2)(b). The Board reviewed the additional tax 
charged for year ended 30 June, 1935, and prior years, and although 
it held that the additional tax charged in the amended assessments 
for those years was not excessive, nevertheless the decision estab- 
lishes that the Board considered that it had the power to review 
the additional tax charged by the Commissioner for years prior to 
year ended 30 June, 1936, notwithstanding that such additional 
tax was considerably less than 10 per cent per annum calculated 
in accordance with s. 193(2)(b). 


EXEMPTION OF INCOME DERIVED BY INTERNATIONAL 
ORGANIZATIONS AND BY CERTAIN OFFICIALS OF 
SUCH ORGANIZATIONS 


Section 23(x) exempts the income of any prescribed organiza- 
tion of which Australia and one or more other countries are 
members. 

The following is a list of the prescribed organizations, the in- 
comes of which are exempt from tax under s. 23(x), vide Reg. 4AB, 
as amended by Statutory Rules, 1950, Nos. 63 and 101:— 

(a) The international organization known as the United Nations 
established by the Charter signed at San Francisco on the 
twenty-sixth day of June, 1945, ineluding the principal 
organs specified in Article 7 of the Charter, but, subject 
to this regulation, not ineluding any specialized agency 
brought into relationship with the United Nations under 
Articles 57 and 63 of the Charter; 

(b) The United Nations Relief and Rehabilitation Administra 
tion; 

(ce) The International Refugee Organization; 

(d) The South Pacific Commission; 

(e) The International Civil Aviation Organization: 

(f) The International Labour Organization ; 

(g) The United Nations Educational, Scientific and Cultural 
Organization ; 

(h) The Food and Agricultural Organization of the United 
Nations; 

(i) The Universal Postal Union; 

(j) The International Telecommuniecations Union; 

(k) The World Meteorological Organization ; 

(1) The International Bank for Reconstruction and Develop- 
ment; 

(m) The International Monetary Fund; and 

(n) The World Health Organization. 

Section 23(y) of the 1936-1949 Act was deleted by the Amend- 
ing Act of 1950, which inserted the following new paragraph in its 
stead :— 
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The following income shall be exempt from income 


the official salary and emoluments of an official of a 
prescribed organization of which Australia and one 
or more other countries are members, to the prescribed 
extent and subject to the prescribed conditions.’’ 

The need for new s. 23(y) was officially explained in the follow- 
ing terms :— 

Section 23(x) of the Principal Act exempted the income of any 
prescribed organization of which Australia and one or more other 
countries are members. The paragraph was inserted in the Aet, 
primarily, to exempt any income which might be derived in Aus- 
tralia by the United Nations. It is so designed, however, that it 
may exempt income derived by any other international organiza- 
tion of which Australia and one or more other countries are mem- 
bers and which is prescribed by the Income Tax Regulations as an 
organization entitled to the exemption. A list of the organizations 
which have been prescribed by Regulation as being entitled to the 
exemption under paragraph (x) is set out above. 

Exemption from income tax was granted under s. 23(yv) in 
respect of the salaries and emoluments derived, in certain cireum- 
stances, by officials of the organizations prescribed for the purposes 
of paragraph (x). Generally speaking, the exemption applied to 
remuneration derived by non-residents who are performing ser- 
vices in Australia, and to remuneration applicable to services ren- 
dered out of Australia by officials who are resident in this country 
but who are appointed for service overseas. However, all re- 
muneration derived by officials of United Nations is exempt in ac- 
eordance with the Convention of Privileges and Immunities of the 
United Nations, which was ratified by the Parliament in 1948. 

The granting by regulation of appropriate exemptions to inter- 


national organizations and to their officials enabled the Common- 
wealth to carry out expeditiously obligations under international 
agreements which the Parliament may ratify. 

The previous law authorized this procedure and, in this respect. 
operated satisfactorily. The amended paragraph (y) is required, 
however, as, under the previous paragraph, the prescribing of an 
organization the income of which is to be exempted automatically 
involved exemptions, in the circumstances indicated above, of the 
remuneration of officials of the organization. It was accordingly 
impracticable to consider exemption of an organization’s income 
independently from the exemption of its officials. 

Owing to the various cireumstances which ean arise, it is desir- 
able that these two questions should be capable of independent 
determination. Accordingly, s. 23(y) provides that regulations can 
be made for the purpose of exempting the remuneration of officials 
in appropriate cases, or in accordance with international obliga- 
tions ratified by the Parliament. 

The amendment applies for vear of income ending 30 June, 
1951, and for subsequent years. 

New Reg. 4 AC(1) prescribes the following organizations for 
the purposes of s. 23(y) :— 
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(a) The United Nations; 

(b) The South Pacific Commission ; 

(ec) The International Refugee Organization ; and 

(d) The International Civil Aviation Organization. 

New Reg. 4AC(2) provides for the exemption of the official 
salary and emoluments of an official of any of the above four or- 
ganizations to the following extent :— 

(a) in the case of an official of the United Nations—to the 
extent that Australia is bound by an international conven- 
tion or agreement to exempt from taxation his salary and 
emoluments; and 

b) in the case of an official of any other such organization 
(i) where, not being an Australian citizen, he came to 

Australia solely for the purpose of performing his 
official duties—to the extent that the salary and emolu 
ments are for services rendered in Australia; or 
where he is a resident of Australia appointed for ser 
vice out of Australia with that organization—to the 
extent that the salary and emoluments are for services 
rendered out of Australia. 


COST OF UNSUCCESSFUL BORES 


During year ended 30 June, 1945, the taxpayer spent £296 on 
boring operations which were unsuccessful. 

Held (following 10 C.T.B.R. Case No. 89): the expenditure was 
not an allowable deduction (1 C.T.B.R. (N.S.) (1950), Case No. 5 


Section 75(1)(h), which applies to expenditure incurred during 
year ended 30 June, 1947, and subsequent years, grants an outright 
deduction of expenditure ineurred in the year of income by a tax 
payer engaged in primary production on any land in Australia or, 
inter alia, the sinking of bores for the purpose of conserving or con- 
veying water for use in carrying on primary production on the land 
It is considered that this provision permits a deduction of expendi- 
ture on unsuccessful as well as successful bores; s. 75(1)(h) does 
not impose the condition that water must be obtained as a result 
of the boring operations. 


PAYMENTS UNDER GUARANTEE BY MILK VENDOR OF 
SUPPLIER’S DEBTS 


The taxpayer carried on business as a milk distributor. One 
of his suppliers owed a large sum for livestock purchased by him; 
the payment of which was guaranteed by the taxpayer, in conside- 
ration of an undertaking by the supplier that he would supply all 
his milk to the taxpayer. The taxpayer was called upon to pay cer- 
tain sums in pursuance of his guarantee, which amounts he was un- 
able to recover from the supplier. Held: the sums so paid were not 
allowable deductions, being losses of a capital nature. (I.T. Case 
No. 688 (1949), 16 S. Af. T.C. 500.) 
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REMUNERATION PAID TO DIRECTORS OF PRIVATE 
COMPANY 


The following is a summary, in columnar form, of the facts of 
the reference and the decision of the Board of Review in 1 C.T.B.R. 
(N.S.) (1950), Case No. 6 :— 

Particulars Claimed by Allowed by Allowed 
of company taxpayer Commissioner by Board 


Engineering merchants. Principal sales 
being expensive roofing materials. Paid- 
up capital, £1,017. Results for three rele- 
vant years:— 
1944—Loss_.. a ia a 
1945—Loss_.. -s .. £429 
1946—Profit .. oo .. £274 
Director A: 
Possessed special knowledge of roofing 
material. Supervised use of material in 
building construction. 
1944 a4 hs os bs .. £687 £520 £687 
1945 as es - *F oa ee 520 637 
1946 rs i nee en - —_— 520 648 


Director B: 
Financial and managerial duties. 
1944 - ns = ~ a 207 52 207 
1945 aa ee rk - ae 117 52 117 
1946 a a vs oa - 104 52 104 


Observation by Board: Although, as a general principle, capital 
was entitled to a due reward as well as services, nevertheless ‘‘ we 


cannot agree, nor do we think that it was ever intended that, come 
what may, capital must have some reward or return even to the 
extent of reducing the reward for service to a figure considerably 
below its true worth.”’ 


SUM PAID BY GRANTOR OF LICENCE FOR RELEASE 
FROM LICENSING AGREEMENT 


The taxpayer company paid $5,800 for a release from its agree- 
ment with a firm which had a licence from the taxpayer to manu- 
facture a product from an extract sold by the taxpayer and the sale 
of the product under a name owned by the taxpayer. Held: the ex- 
clusive licence was an asset and its purchase back was therefore 
expenditure of a capital nature (James Vernor Co. v. Minister of 
Nat. Rev. (1950), 3 Can. Tax A.B.C. 146). 


EX-AUSTRALIAN INCOME EXEMPT UNDER SECTION 23(q) 


During the relevant year of income, the taxpayer, a resident 
of Australia, derived interest from a source in New Zealand amount- 
ing to £136. The income was assessable under the N.Z. Land and 
Income Tax Act, but, by reason of the special exemption of £200 
provided by s. 74(1) of that Act, New Zealand income tax was not, 
in fact, payable on the sum of £136. The taxpayer claimed that this 
sum was exempt from Commonwealth income tax under s. 23(q) 
on the ground that it was income which ‘‘is not exempt from income 
tax in the country where it is derived.’’ 
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Held: allowing taxpayer’s claim (1 C.T.B.R. (N.S.) (1950), Case 
No. 8)— 

(i) Seetion 23(q) of the Commonwealth Act is concerned solely 
with the exempt or non-exempt nature of the income as 
such, and not with the personal liability or exemption or 
freedom from liability 6f the individual taxpayer. 

The sum of £136 represented income that ‘‘is not exempt 
from income tax’’ in New Zealand and was, therefore, 
exempt income under s. 23(q). 

As there was no personal liability on the taxpayer for 
payment of income tax in New Zealand, the Commissioner 
was not required to be satisfied under paragraph (a) of 
the proviso to s. 23(q) that the tax ‘‘has been or will be 
paid’’ in New Zealand. 


PROPERTY ACQUIRED IN CONSEQUENCE OF DEBT 
ALLOWED AS BAD 
Whether proceeds of sale of property assessable 

In 1928, the taxpayer supplied a builder with materials used 
in the erection of a building. Subsequently, the taxpayer and others 
accepted a third mortgage for sums owing to them, the taxpayer’s 
interest amounting to $17,578. In 1931, the second mortgagee began 
sale proceedings and the third mortgagees bought his interest and 
became owners of the building, at a cost to the taxpayer of $2,574. 
Later the taxpayer wrote off the $17,578 as a bad debt, which was 
allowed as a deduction. He also claimed a deduction of the $2,574, 
but this item was disallowed as a capital investment. In 1947 the 
building was sold and the taxpayer received the $17,578, plus the 
$2,574. He was assessed on the sum of $17,578 as representing the 
recovery of a bad debt. Held: the sum of $17,578 was a capital 
gain realized out of the taxpayer’s investment and was not assess- 
able (Winnipeg Supply and Fuel Co. Ltd. v. Minister of Nat. Rev. 
(1950), 3 Can. Tax A.B.C. 70). 

Where property is acquired from a debtor, it is considered that 
the value of the property at the time of acquisition should be 
brought to account in order to ascertain whether or not a bad debt 
has been sustained (s. 21). The property so acquired should be re- 
garded as a capital asset, i.e., if it is not trading stock, and, conse- 
quently, any loss or gain on subsequent realization, as compared 
with the value at the time of acquisition, should not be brought to 
account in calculating the vendor’s taxable income at the year of 
sale. 

LOSS ON SALE OF VACANT LAND HELD FOR 22 YEARS 

The taxpayer at the age of 14 years, bought on terms a block 
of vacant suburban land. He paid for the land out of his earnings. 
He sold it 22 years afterwards at a loss. After deducting from the 
sale price the amount of the purchase price and interest on unpaid 
purehase money, the loss amounted to £63. The taxpayer claimed 
a deduction of the loss on the ground that the land was acquired 
by him for the purpose of profit-making by sale. He gave evidence 
that, acting on his mother’s advice, he bought the land in the ex- 
pectation that a big industrial concern would establish works in 
the district and that land values would consequently rise. This 
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expectation was not realized. Although the taxpayer, upon attain- 
ing his majority had made many attempts to sell the land, he did not 
succeed in doing so until 1946, because of the intervening economic 
depression and other circumstances. 

Held: the loss was an allowable deduction under s. 52 (1 
C.T.B.R. (N.S.) (1950), Case No. ®). 


WEEKLY SUMS PAYABLE FOR LIMITED PERIOD UNDER 
DEED OF FAMILY SETTLEMENT 


Under the will of the taxpayer’s husband, one-half of the estate 
(about £1,800) was bequeathed to trustees, upon trust, to pay the 
income to the taxpayer, with resort to capital if necessary, to secure 
to her the sum of £300 a year certain, for her life or until her re- 
marriage. After the husband’s death, the taxpayer entered into a 
deed of family arrangement under which she agreed to a variation 
of the will by accepting, in lieu of the annuity, the sum of £6 per 
week for seven years from her husband’s death, such payments to 
eease on her prior death or on remarriage. For this purpose, the 
trustees appropriated a fund of £2,184. The taxpayer was assessed 
in respect of the weekly payments. She objected on the grounds 
that such sums did not constitute a share of the income of a trust 
estate and that they were payments of a capital nature. 

Held: the weekly payments were assessable as an annuity (Dott 
v. Brown, [1936] 1 All E.R. 543, distinguished, as in that case there 
existed the original relationship of debtor and ereditor in respect 
of an antecedent debt). (1 C.T.B.R. (N.S.) (1950), Case No. 10. 


RACING AND BETTING WINNINGS 


The taxpayer, a draper, had since 1934 been racing for stakes, 
at first with leased horses and later with horses owned by himself 
as well as with leased horses. He was a member of a turf club 
and an owners’ and trainers’ association. The horses were trained 
for him by professional trainers. The taxpayer regularly attended 
race meetings and betted with some regularity on his own and other 
horses. His bets were laid out with care and he received ‘‘informa- 
tion’’ from his trainers and other owners. He did not keep separate 
books for his racing transactions, but his winnings in stakes and 
bets were recorded in the books of his drapery business. In his in- 
come tax returns for 1942 and 1943, the taxpayer included details 
of his ‘‘Trading as a horse-racing owner’’ and claimed and was 
allowed losses so incurred against his income from other sources. 
These statements did not show any gains from betting. In his returns 
for 1944 and 1945 he showed gains from stakes won over expendi- 
ture incurred of £513 and £437. In 1944 and 1945 his capital account 
in the books of his drapery business was eredited with £9,052 and 
£10,011 as gains on betting transactions. The South African Com- 
missioner included the two last-mentioned sums in the taxpayer’s 
taxable income for 1944 and 1945. On appeal, held, that the tax- 
payer’s betting activities constituted an essential feature of his 
racing activities which, in turn, admittedly constituted a business 
and, consequently, the amounts of £9,052 and £10,011 were assess- 
able. Decision affirmed by Supreme Court of South Africa—Ap- 
pellate Division (Morrison v. I.R. Comr. (1950), 16 S. Af. T.C. 377). 
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ASSETS OF COMPANY APPROPRIATED BY SHAREHOLDERS 
IN THE ABSENCE OF FORMAL LIQUIDATION 


In F.C. of T. v. Blakely (1951), 5 A.I.T.R. (in course of publica- 
tion), the taxpayer and his wife were the only shareholders and the 
only directors of a private company. On 15 August 1941 a deed of 
partnership was executed between the taxpayer and his wife whereby 
they agreed to become partners in the business of transport agents 
and produce merchants. Without any resolution of the company or 
of the directors, and without any other formality, the company, on 
19 August 1941, ceased to carry on business, and thereafter the tax- 
payer and his wife carried on in partnership, under the deed, the 
business which the company had previously conducted. They took 
possession of the company’s tangible assets, collected and retained the 
debts owing to it, and discharged all its external liabilities. No action 
was ever taken to put the company in liquidation in accordance with 
the provisions of the Companies Act 1938, and no liquidator was 
appointed in pursuance of those provisions. On 5 September 1941 
the Registrar-General was notified that the company had ceased to 
carry on business on 19 August 1941. On 26 July 1944 the Registrar- 
General caused to be published in the Government Gazette, in pursu- 
ance of s. 295 (5) of the Companies Act, a notice, publication of 
which had under that section the effect of dissolving the company. 
The Commissioner included in an assessment of the taxpayer’s income 
of the year ended 30 June 1942 a sum of £1299 as ‘‘final dividend’’ 
from the company. The sum of £1299 was calculated by the Com- 
missioner as representing that proportion of the taxpayer’s share of 
the value of the assets taken over from the company by the partner- 
ship which the Commissioner regarded as representing accumulated 
profits of the company. On a case stated on appeal by the Com- 
missioner against a decision of a Board of Review allowing tax- 
payer’s objection against assessment of the sum of £1299, it was 
contended for the taxpayer that what was received by him was wholly 
capital and did not possess at all the character of income in whole 
or in part. 

Held: that no part of the sum of £1299 was rightly included in 
the assessable income of the taxpayer by reason either of s. 44 (1) 
or of s. 47 of the Income Tax Assessment Act 1936-1942. 

Per curiam: As there was no liquidator and no winding up in the 
sense contemplated by the Companies Act, the case did not come 
within the terms of s. 47, which is limited to distributions ‘‘by a 
liquidator in the course of winding up of the company’’. 
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Per Latham, C.J.: The appropriation of the assets of the com- 
pany by its shareholders was not a ‘‘distribution made by a company’’ 
within the terms of the definition of ‘‘dividend’’ in s. 6 of the Act, 
and accordingly no part of what was received by the taxpayer was 
assessable under s. 44 (1) as being a dividend paid to him by the 
company, although part of what was received did represent profits 
derived by the company. 

Per Fullagar, J. (Dixon, J., agreeing): What was received by 
the taxpayer was on general principles a capital receipt from a 
realisation of a share investment. 

C. of T. (N.S.W.) v. Stevenson (1937), 59 C.L.R. 80, 1 A.L.T.R. 
211, and Thornett v. F.C. of T. (1938), 59 C.L.R. 787, 1 A.L.T.R. 327, 
applied. 

It will be seen from the above decision that the change in the 
definition of ‘‘dividend’’ made by the 1936 Act has not achieved the 
purpose of overcoming the decision of the High Court in Thornett v. 
F.C. of T. (1938), 1 A.I.T.R. 327. The following is an extract from 
the decision of Fullagar, J.:— 

‘‘Now it is possible that, when the Commonwealth legislation 
assumed in 1936 the form which it has since retained, it was intended 
to cover, and believed that it did cover, such cases as Stevenson’s Case 
and Thornett’s Case. I should seriously doubt this myself. One 
would have expected such a result to be sought rather through the 
medium of s. 47 than through the medium of s. 44, and s. 47 would 
seem to be unnecessary if s. 44 has the meaning contended for. But, 
if this was the intention behind the new form which the legislation 
took, I think that the draftsman missed, as I think the argument for 
the Commissioner in this case misses, the whole point of the decisions 
in Stevenson’s Case and Thornett’s Case—and, for that matter, in 
I.R. Comrs. v. Burrell, [1924] 2 K.B. 52, 9 T.C. 27. And I do not 
think that the Act of 1936-1942 brings into charge any part of what 
the taxpayer received in this case.”’ 


GIFTS OF TRADING STOCK BY OWNER OF A 
CONTINUING BUSINESS 


In the year of income ended 30 June 1945 the taxpayer (who 
died on 5 June 1948) made a gift of 400 shares in a mining company 
to members of his family. The questions for decision were whether 
these shares were trading stock and if so whether the market value 
thereof should be included in the assessable income of the taxpayer 
by virtue of s. 36(1) and (8) of the Assessment Act. In the tax- 
payer’s income tax return of the year of gift, the subject shares (in 
common with all other shares held by the taxpayer) were treated as 
trading stock on hand at the beginning of the year at a value of £1 
each. Shares on hand at the end of the relevant year were also treated 
as trading stock in the taxpayer’s return. This was in conformity 
with the taxpayer’s practice of previous years. 

Decision: (i) The shares, the subject of the gift, were trading 
stock within the meaning of ss. 6 and 36. The evidence given for 
the taxpayer was as consistent with the idea of a diminishing business 
as with the complete cessation of the business during the relevant 
year, and was insufficient to rebut the fact that the taxpayer had 
himself treated the shares as trading stock in his returns up to and 
inclusive of the year of gift. 
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(ii) As the gift of shares in the instant case was not a disposal 
of the type regarded by Latham, C.J., and Webb, J., in Farnsworth 
v. F.C. of T. (1949), 78 C.L.R. 504, 4 A.LT.R. 258, as coming within 
the intention of s. 36, that section»was not applicable. 

(iii) The value of the shares at the date of gift was not assessable 
income under the general provisions of s. 25 (1). 

(iv) Accordingly, the taxpayer’s objection to the amended assess- 
ment (which had brought to account the market value of the shares 
at the date of gift) should be upheld (1 C.T.B.R. (N.S.) (1950), Case 
No. 54). 

The subject of this decision is of great importance to many 
taxpayers, particularly primary producers who are possessed of live 
stock which, for income tax purposes, are valued at cost price, but 
the market value of which is greatly in excess of cost price. 

In Farnsworth v. F.C. of T. (1949), 78 C.L.R. 504, 4 A.I.T.R. 258, 
the taxpayer had delivered certain dried fruit to a ‘‘pool’’ for pack- 
ing and sale. At 30 June (the end of the relevant year of income) the 
packing house made an estimate of the net proceeds which it expected 
would be available for final distribution to growers upon sale of the 
dried fruit in the pool, the balance of the taxpayer’s estimated share 
being stated at £648. The High Court held that the sum of £648 was 
not assessable. It was not trading stock on hand at the end of the year 
in terms of s. 28. Moreover it was not to be included in the taxable 
income on an earnings basis as representing a trading debt owing to 
the taxpayer at the end of the year. As an alternative ground, the 
Commissioner contended that the delivering of the dried fruit to the 
packing shed so that it went into the pool was a transaction falling 
within s. 36 (1). This contention was rejected by the High Court, 
which held that s. 36 has no application to the regular disposal of 
trading stock in the ordinary course of carrying on a business. It will 
be noted that the question as to whether or not s. 36 applied to a 
gift of trading stock was not under consideration in Farnsworth’s 
Case. It was a case where the ordinary course of business involved 
the sending of the taxpayer’s products to a dried fruits pool and it 
was held, inter alia, that s. 36 had no application thereto. 

However, Latham, C.J. (with whose judgment Webb, J., agreed), 
said at C.L.R., p. 514:— 

‘*Section 36 relates to the disposal of the assets of a business, 
including, inter alia, trading stock. The terms of the section show 
that it was intended to be applied to a case where there was a dis- 
posal of the assets of a business as such whether in whole or in part 
and whether or not the assets were disposed of because the seller was 
going out of business or because the business was sold to another 
person. The section is intended to deal with a walk-in walk-out sale, 
with a clearing sale, and with a transaction which represents not an 
ordinary sale in the course of carrying on a business, but a disposal 
of the assets of the business so that the business is no longer being 
carried on by the person who has disposed of it.”’ 

To the extent that the above extract from the judgment of 
Latham, C.J., went beyond the precise point at issue in Farnsworth’s 
Case, it is considered to be obiter. It would appear from the Board 
of Review’s interpretation of the dicta of Latham, C.J., that s. 36 
applies where there is a disposal of assets of a business as such in 
whole or in part, and whether the assets are disposed of becanse the 
seller is going out of business (e.g., a clearing sale with the object of 
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putting an end to the business as such) or because the business is sold 
to another person (e.g., a walk-in walk-out sale where the purchaser 
continues to carry on the business). 

Section 36 would appear also to apply where a part of the assets 
of a business is disposed of whether for the purpose of putting an end 
to a definite part of a business or because that part of the business is 
sold to another person. 

If s. 36 bears this restricted meaning, the words ‘‘is disposed of 
by sale or otherwise howsoever’’ is limited in its application to 
instances where the whole business (or a part of the business) is no 
longer being carried on by the person who has disposed of the whole 
or part of it. Moreover, s. 36 speaks of instances ‘‘ where the whole or 
part of the assets of a business’”’ is disposed of and ‘‘the assets dis- 
posed of include any property’’ being trading stock, ete. It would 
appear that s. 36 has no application unless there is a disposition of 
assets which constitute the whole or part of a business. In this view, 
s. 36 has no application to a ease where the taxpayer disposes of a 
part of his trading stock only, and continues to carry on the same 
business with the remainder of the trading stock. It is considered 
that such dispositions would include instances where the whole or a 
part of a business was disposed of because the property (or a part 
thereof) had been resumed; or because the owner has disposed of the 
whole or part of the business by way of gift; or because the whole or 
part of the business has been exchanged for another business. The 
section may possibly apply where the assets of a company are dis- 
tributed by way of reduction of capital or by the liquidator in a 
winding-up. The test in all instances would be—whether the disposal 
of the assets brought about the result that the business (or a part of 
the business) was no longer being carried on by the person who 
disposed of it. 

It would follow from the above that so long as the owner con- 
tinued to carry on the whole of the business, s. 36 would not apply 
to a disposal of trading stock, ete., whether by way of sale at a price 
below market value or by way of gift or exchange. 

The case before the Board of Review was one where trading stock 
was disposed of by way of gift during the curreney of a business, 
which, as such, continued to be carried on by the taxpayer. The 
taxpayer included the cost price of the shares as a credit in his 
trading account thus, pro tanto, increasing his assessable income of 
the year of gift. On this point, the Board of Review said, ‘‘ whether 
or not the taxpayer was required to bring this credit to account is 
not in issue in this review’’. If the Board of Review’s decision is 
correct, i.e, that s. 36 has no application in the above circumstances, 
it is considered that the taxpayer is not assessable in respect of any 
portion of the value of the subject gift. In a word, ‘‘where there is 
no consideration, there is nothing, failing some special provision of 
the Act, to be treated as income’’. 

Under s. 28 a taxpayer is required to bring to account all trading 
stock on hand at the beginning and end of the year of income. Where 
a taxpayer disposes of trading stock by way of gift and that trading 
stock was on hand at the beginning of the year of income, it is 
considered that there is no section, apart from s. 36, which requires 
the taxpayer to bring to account as assessable income the amount 
included in such opening stock in respect of the trading stock the 
subject of the gift. The position may be otherwise where the subject 
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property was bought during the year of gift. In these circumstances 
it may be that the donor would be denied a deduction of the cost of 
the property. 

On the other hand, if s. 36 has no application to a gift of trading 
stock during the currency of a business, the donee is not entitled to 
any deduction in respect of the value thereof. Thus, for example, if 
the donee used the property so given in a business carried on by him 
and sold the property as trading stock, the whole of the proceeds of 
sale would be included in his assessable income. In the instant case, 
the subject of the gift was shares, and, although they constituted 
trading stock in the hands of the donor, it is probable that the donees 
held the shares for investment purposes, with the result that it was 
immaterial to them whether or not s. 36 applied to the transaction. 

Only one certain conclusion emerges——there is an urgent need 
for Parliament to re-declare its intentions and to express those 
intentions in clear terms. 


CAPITAL AND INCOME 


Section 51 of the Commonwealth Income Tax Assessment Act is 
based upon the false and outmoded distinction between capital and 
income expenditure or, rather non-capital expenditure. While this 
distinction persists, the record will continue to be stuffed with decisions 
falling on one or the other side of the vague indistinct line depending 
for their support on matters of degree, artificial tests, and false 
antithesis. 

The truth is that all assets used in a business are of the same 
inherent nature. Some are consumed in the current year of income; 
some remain in use for a longer period; some last indefinitely. The 
real problem is—how to ‘‘match’’ the expenditure against the income 
of a given year. 

Where the asset is bought and consumed in the same year, no 
problem arises. The purchase and use of a postage stamp will illus- 
trate this class of case. 

Where the asset is potentially usable but is only partly used 
during the year of purchase, the problem is to measure the portion 
so used. This class may be illustrated by trading stock. The problem 
is usually solved by the negative process of stock-taking at the end 
of the given income year. It follows that under that method the 
amount of trading stock used in the year can only be ascertained by 
valuing closing stock at its cost price. In effect, the amount of stock 
not on hand is assumed to have been sold. This assumption is, of 
course, not always valid; part of the stock may have been stolen or 
otherwise lost. 

Where the use of the asset extends beyond a period of one year 
but its period of existence is certain, its consumption in a relevant 
vear can be measured by either the simple process of apportionment 
on a time basis or the more difficult one of estimated consumption. 
For example, a premium paid for the grant or assignment of a lease 
can be apportioned evenly over the period of the lease. A patent or 
copyright may be apportioned on such a time basis or, alternatively, 
on a ‘‘consumption’’ basis. 

Where an asset is used or consumed over a period of years but 
its period of life is not certain at the time of acquisition, it becomes 
a matter of skilled estimate in order to determine what portion of 
its cost has been used or consumed in a given year. Examples of this 
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class of asset are plant, mines, stands of timber, quarries, and the like. 
In some instances, such as a stand of timber, the whole quantity 
available for use may be measured with reasonable accuracy at the 
outset, and the part of its cost attributable to any year may be 
determined by the quantity taken in that year. In other instances, 
such as a mine, estimates of life may have to be revised from time to 
time. In the case of plant and other assets, factors other than use 
or consumption—such as obsolescence—may upset estimates. But so 
long as the Act contains a provision for final adjustment at the end 
of the life of the asset, generally, no serious injustice will be done to 
the taxpayer or the Revenue if the final event belies the estimates 
made during its currency. 

There are other assets, such as land, the useful life of which 
cannot be estimated. In this class of case we must abide the final 
event and bring to account the gain or loss on disposal, decay, or 
destruction. 

One fact must, however, never be forgotten: the history of taxa- 
tion reveals that successful pressure for the allowance of a deduction 
to the purchaser of an asset has Jed to the taxation of the vendor. 
This result is as it should be. 

A premium paid for the assignment of a lease is a typical example 
of what was previously recognized as a non-taxable capital receipt. 
The assignee succeeded in obtaining a sinking fund deduction of the 
premium paid spread over the term of the lease. In course of time, 
the assignor came to be taxed on the premium received by him. The 
problem there was to measure the amount of taxation that ought to be 
levied on a lump sum in a taxing system based on progression. 

To sum up, the present difficulties will not be solved until the 
community, by its Parliament, accepts the position that all expen- 
diture of a business should, in principle, be allowed as a deduction, 
the problem being to measure the amount of expenditure used or 
consumed in a given year. As a corollary, all receipts of a business 
are income, the problem being to determine the quantum of tax in a 
system of progression in the case of lump-sum receipts which have 
relation to an extended period of time. 

It is believed that these problems will eventually be solved by 
arbitrary provisions such as those which at present exist for the 
measurement of the annual allowance in recognition of the depre- 
ciation of plant and for determining the weight of taxation on a 
lump-sum lease premium. It is in this field that the accountant can . 
play an important part. By the abandonment of outmoded media 
of thought; by the redefinition of the terms of the market place; by 
the setting up of proper standards, the accountant will eventually 
bring into existence a taxing measure worthy of an enlightened and 
unselfish democracy. Earlier, a reference was made to ‘‘the com- 
munity by its Parliament’’. This was said advisedly. Politicians are 
never the creators of the lines; they are but its creatures. 

Amendments to the Assessment Act show a steady movement 
towards that goal, but we are still far from it. In the meanwhile we 
must deal with ‘‘such a being as man, in such a world as this’’. 

Distinction between fixed and circulating capital 

In the present state of the law, one of the tests sometimes used 
for distinguishing between losses and outgoings of a revenue nature 
and those of a capital nature is the alleged distinction between 
‘*fixed’’ and ‘‘cireulating’’ capital. 
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A firm of cotton brokers acquired a book debt from its pre- 
decessor at a discount. It succeeded in collecting the full amount of 
the debt, and the English High Court held that the surplus was 
assessable. Roxburgh, J., based his decision on the ground that the 
profit arose from the utilization of ‘‘circulating capital’’. This 
decision was reversed by the English Court of Appeal (Reynolds & 
Gibson v. Crompton, [1950] 2 All E.R. 502). Jenkins, L. J., said: 
‘*But for my part I do not think the importation into the case of the 
somewhat debatable distinction between fixed and circulating capital 
really contributes anything to the solution of the question in issue. 
After all, if I understand the cases correctly, ‘circulating capital’ is 
simply an expression used to denote capital expended in the course of 
the trade with a view to disposal at a profit of the assets produced 
or acquired by means of such expenditure, and represented at 
different stages of its career by cash, assets into which the cash has 
been converted, and debts owing from customers to whom those assets 
have been sold’’. In the instant case, the firm did not exercise a trade 
of buying and selling debts. It was not therefore a case of expenditure 
on trading stock. The debt arose out of a predecessor’s trading opera- 
tions and not out of those of the purchaser. ‘‘The transaction as I 
see it was simply the purchase of an asset which subsequently appre- 
ciated in value by a firm whose trade did not include the purchase of 
or dealing in assets of that character.’’ If the debt had been realized 
at a loss, the loss would not have been an allowable deduction. 


Expenditure on raw materials and trading stock, whether initial 
or otherwise, is an employment of circulating capital, or in the words 
of the Act is ‘‘deemed not to be an outgoing of capital or of a capital 
nature’’ (s. 51 (1)). Trading stock, because of its nature and funce- 
tion, is valued at the beginning and end of an accounting period, and 
if any part of it is lost or destroyed in the interval the loss is reflected 
in'the comparison of the two values (per Dixon, J., in Guinea Airways 
Lid. v. F.C. of T. (1949), 4 A.I.T.R. 299). The purchase must be of 
an asset of the kind dealt with in the trade or such that it could only 
be turned to account by the exercise of the trade such, for example, 
as an uncompleted contract for the supply of goods of the kind dealt 
in in the trade (per Jenkins, L.J., in Reynolds & Gibson v. Crompton 
(supra)). Bad debts arising out of the exercise of a trade, or in the 
words of the Act ‘‘which have been brought to account by the tax- 
payer as assessable income of any year’’ are an allowable deduction 
under the specific provisions of s. 63. 

There remains undiscussed the position where money is lost in 
the exercise of a trade. 


Loss of money employed in a business 


In Guinea Airways Ltd. v. F.C. of T., 13 November 1950, the 
Full High Court unanimously affirmed the decision of Dixon, J., that 
a loss arising from destruction by enemy action of spare parts held 
by an air transport company was a non-deductible loss of capital. In 
the course of his judgment, Kitto, J., said: 

‘*The truth appears to me to be that the spare parts and stores 
represented an investment of capital moneys. The goods had been 
acquired before they were actually needed, so that no time would 
be wasted in getting them when the need for them arose. In this 
sense they were held in reserve, just as money for the purchase of 
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spare parts when needed might have been kept in a bank or in a 
safe. If money so kept had been lost, e.g., by the failure of the bank 
or the destruction of the safe, the loss could not be regarded as other 
than a capital loss. 


‘‘In argument it was suggested that the principle of C. of T. 
(N.S.W.) v. Commercial Banking Co. of Sydney Ltd. (1927), 27 
N.S.W.S.R. 231, might be applied. In that case, as in Punjab 
Co-operative Bank Ltd., Amritsar v. Income Tax Comr., Lahore, 
1940 A.C. 1055, 4 All E.R. 87, the question considered was the 
nature of a profit made upon a change of investment of moneys held 
by a bank to be available as a ‘second line of defence’ should the 
exigencies of its business make it necessary to resort to them, and it 
was held that the profit was of an income nature. There is a super- 
ficial resemblance but a fundamental difference between such a case 
and the present. In the case of a banker, money is his stock in trade, 
and any profit or loss he makes in dealing with money in the course 
of his business is on revenue account, notwithstanding that the money 
is in a sense held in reserve. In a case such as the present, however, 
money is not stock in trade, and neither are spare parts and stores 
bought with it; and if either money or goods be lost while held as a 
fund or stock to meet future needs, the loss is a loss on capital 
acecount.’’ 

It would appear from the above extract that where money is the 
taxpayer’s trading stock, as in the case of a banker, a loss thereof is 
an allowable deduction. Where, however, money is not trading stock, 
and is held to meet the needs of the business, a loss thereof whether 
in the form of cash or bank deposit is a capital loss. This is so 
whether the money be kept in a bank (and the loss arises through the 
failure of the bank) or in a safe (and the loss arises through the 
destruction of the safe, or presumably by burglary or otherwise). 
In the absence of any specific provision to the contrary, such a loss is 
not an allowable deduction. 

A limited deduction is granted under s. 71 which provides that 
where a loss incurred by the taxpayer through the embezzlement or 
larceny, by a person employed in the taxpayer’s business, of money 
which is or has been included in the assessable income of the taxpayer, 
is ascertained in the year of income, that loss should be an allowable 
deduction. 

In 1946, the taxpayer suffered a loss of $8,835.17 as a result of 
a burglary. Most of the loss was represented by government bonds 
of small denomination, some of which had been received from 
customers in payment of accounts; other were held by the taxpayer 
for delivery to employees who were buying bonds on the payroll 
deduction plan. Held, that, in the cireumstanees, the bonds were not 
an investment of the taxpayer; the loss was not a eapital loss, and the 
amount of such loss was an allowable deduction (Weidman Brothers 
Ltd. v. Minister of Nat. Rev. (1950) 2 Can. Tax A.B.C. 223). ‘‘ All 
companies in business run the risk of having their premises entered by 
unauthorized persons and of losing cash and merchandise through the 
illegal operations of criminals. It is a hazard of business . . .”’ per 
Mr. W.S. Fisher, K.C. (Member). 

It is clear that a loss of the above nature would not be deductible 
under s. 71 of the Commonwealth Act, as it was not incurred through 
‘‘embezzlement or larceny’’. 
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Money, as such, appears to stand in a neutral position. Where 
it is held to meet the future needs of a business, it cannot be said to 
be either fixed or circulating capital, for at that moment of time who 
shall say to what use the money will be put? If it is spent in aequir- 
ing a building, it is converted into fixed capital. If the money is used 
in buying trading stock it becomes circulating capital. But what is 
the position where once money has been embarked as circulating 
capital and in the course of trade is reconverted into money? The 
Canadian case affords an example, i.e., where cash is received from 
customers; and in normal circumstances would be re-embarked as 
circulating capital in the purchase of new trading stock. 

In I.T. Case No. 686 (1949), 16 S.Af. T.C. 490, the South African 
Special Court, following previous decisions of the Union Courts, dis- 
allowed losses by theft of cash and trading stock. Nevertheless, the 
Court drew attention in its judgment to the harshness to the taxpayer 
resulting from the admissibility of such losses and noted with satis- 
faction that, in Australia, losses from embezzlement and losses of 
trading stock are allowed to rank for deduction. 


Except in the limited circumstances of larceny and embezzlement 
referred to in s.71, the Australian Act appears to afford little or no 
help to the unfortunate taxpayer who suffers a loss of money by 
burglary, misappropriation or theft by a non-employee. The only 
clear exception is in those rare instances where money constitutes the 
taxpayer’s trading stock. 


REPLACEMENT OF CEILING OF THEATRE WITH 
DIFFERENT MATERIAL 


The taxpayer, a theatre proprietor, claimed a deduction of £603 
as having been expended on repairs to the ceiling of the auditorium 
of one of its theatres. The previously existing celotex ceiling was 
in a bad state of repair. As celotex was not then available for re- 
pairs and as the repair of the existing ceiling would have been 
eostly and unsatisfactory, it was decided to replace the whole eceil- 
ing of the auditorium with fibrous plaster, the cost being £2,042. 
The taxpayer’s architects estimated that the cost of carrying out 
repairs to the previously existing ceiling would have been £603. 

Held (by majority, Messrs. J. F. McCaffrey and H. H. Ant- 
eliff; the Chairman, Mr. A. Fletcher, dissenting): the sum of £603 
was an allowable deduction as repairs within the meaning of s. 
53. O’Grady v. Bullcroft Main Collieries Lid. (1932), 17 T.C. 93, 
and Margrett v. Lowestoft Water & Gas Co. (1935), 19 T.C. 481, 
distinguished because the auditorium eeiling was not an entirety. 
Highland Railway Co. v. Balderston (1889), 2 T.C. 485, and Rho- 
desia Railways Ltd. v. Collector of Income Taz, Bechuanaland, 
[1933] A.C. 368, applied. Per Mr. J. F. McCaffrey: ‘‘No doubt in 
renewing the ceiling, that portion which was dilapidated was effec- 
tively repaired, but with improved materials, and to the extent of 
the estimated cost of the original materials, ete., the ‘repair’ is 
allowable under s. 53 of the Act if such cost has been proved.’’ (1 
C.T.B.R. (N.S.) (1950), Case No. 11.) The majority of the Board 
decided in the above case that the auditorium ceiling was not a de- 
tached or separate unit, as it was integral with and a subsidiary 
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part of the theatre building. Moreover, the ceiling of the audi- 
torium did not constitute the whole of the ceiling of the subject 
premises. Therefore, the replaced ceiling could not be regarded 
as forming an entirety of itself. If the ceiling had been held to be 
an entirety, the taxpayer’s claim would have failed, as upon the 
reconstruction of an entirety no amount is allowable as represent- 
ing the notional cost of repairing the old entirety. For examples of 
reconstruction of an entirety see O’Grady v. Bullicroft Main Col- 
lieries Ltd., supra (replacement of an unsafe chimney by new 
chimney at an adjacent site), and Margrett v. Lowestoft Water & 
Gas Co., supra (construction of new reservoir in place of reservoir 
not worth repairing). 

On the other hand, the new ceiling was held to be an improve- 
ment, but that out of the total expenditure, the notional or estimated 
amount which it would have cost to repair the ceiling was held to 
be a proper charge against income and should be allowed as a re- 
pair. Reliance was placed on Highland Railway Co. v. Balderston, 
and Rhodesia Railways Ltd. v. Collector of Income Taz, Bechuana- 
land, supra. In the latter case, Lord Macmillan, at p. 376, contrasted 
the cost of relaying the line so as to restore it to its original con- 
dition and the cost of relaying the line so as to impreve it. His 
Lordship pointed out that ‘‘ while the former is recognized as a legiti- 
mate charge against income, the extra cost incurred in the latter 
case in the improvement of the line is equally recognized as a proper 
charge against capital.’’ 

Where the cost of the work is capable of dissection, the writer 
is of opinion that that part which answers the description of repairs 
is deductible under s. 53 and that part which represents improve- 
ments is non-deductible capital expenditure. For example, in the 
Rhodesian Railway Case, two additional steel sleepers per rail length 
were introduced in carrying out the work but the cost of these addi- 
tional sleepers was not claimed as a deduction being rightly re- 
garded as an improvement. It is considered, with respect, that this 
ease is not authority for the universal proposition that, where the 
work is incapable of such dissection and the whole project is held 
to be an ‘‘improvement,’’ the taxpayer is entitled to a deduction 
of a notional amount which would have been expended as if repairs 
had been executed. 

The fact that the original materials are not available and the 
work is carried out with different materials does not, of itself, 
convert what is truly a repair into an improvement. Again, in these 
days of inflated prices, it may well happen that the cost of repairs 
will exceed the original cost of the decayed or damaged part. In 
the instant case, if the work had not been held to be an ‘‘improve- 
ment,’’ the taxpayer would have been entitled to a deduction of 
the whole of the expenditure, £2,042, not £603, i.e., if the grounds 
of objection had contained such a claim. 


ALLOWANCES RECEIVED BY EMPLOYEES 


The taxpayer, in consideration of services rendered by him to 
his employees, received an option, which he exercised, to acquire 
7,500 shares at 5s. each, coupled with the right, simultaneously, to 
put the shares back to his employees at 10s. per share. In fact, the 
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taxpayer held the shares. Held (applying Weight v. Salmon (1935), 
19 T.C. 174): that the value of the benefit (7,500 shares at 5s. each 
= £1.875) was assessable, being in respect of services rendered hy 
the taxpayer (1.T. Case No. 691 (1950), 16 S. Af. T.C. 505). 


SUM RECEIVED FOR GOODWILL OF NEWSAGENCY 
BUSINESS 


In 1938, the taxpayer purchased a newspaper agency business, 
including goodwill, tenant’s fixtures, ete., and stock. Early in 1941, 
the taxpayer bought the goodwill, only, of another newsagency. 
The first and second purchase combined gave the taxpayer the ex- 
elusive right to purchase wholesale the important daily newspapers 
and other periodicals published in the capital city, and sell them 
retail in the whole area of a town to the exclusion of all other 
persons except the taxpayer’s sub-agent. On 16 October, 1941, the 
taxpayer sold the amalgamated newsagency. A lease was assigned 
by the taxpayer. The sale price for goodwill was £1,644. As the 
amounts paid for the goodwill of two businesses purchased 
amounted to £1,364, there was a surplus on sale of £280. In his re- 
turn for year ended 30 June, 1942, the taxpayer included the sur- 
plus as ‘‘profit from sales of... property purchased for resale,’’ 
but upon assessment, objected, claiming that the surplus was an 
accretion of capital, and that the £280 was not a premium paid for 
a lease. The Commissioner, in disallowing the taxpayer’s objection, 
claimed that the £280 was part of a premium (as defined by s. 
83(1)), of £1,644 and was assessable. The reference was conducted 
on this footing. (1 C.T.B.R. (N.S.) (1950), Case No. 14.) Held: 
allowing the taxpayer’s objection— 

(1) The goodwill, in respect of which £1,644 was received on 
sale, was paid solely for the transfer of the exclusive agency 
for newspapers and periodicals in the prescribed town area. 
The unit value of goodwill was determined by third par- 
ties without any regard whatsoever to:— 

(i) the number of sales made in the shop itself; 

(ii) the loeation of the shop in the area; 

(iii) the existence or otherwise of an assignable lease, or 
the unexpired term of such lease of the shop premises; 

(iv) the existence or extent of any other business carried 
on in the shop premises. 

The goodwill was paid in respect of two amalgamated pre- 

scribed areas, one component having been transferred to 

the taxpayer solely as an exclusive newsagency without 

a shop or assets of any other description. 

The agreements between the agent and the newspaper com- 

panies did not require the agent to carry on business in any 

particular shop. 

A lease was assigned by the taxpayer, but he did not re- 

ceive any premium or payment of any nature in respect 

of its transfer. 

It was not incumbent on the purchaser to continue to con- 

duct the newsagency on the shop premises assigned to him 

by the vendor. 
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In the event of subsequent sale of the newsagency, the 
purchaser could not make it incumbent on his successor to 
take over any lease of the shop premises. 

(Following Phillips v. F.C. of T. (1947), 4 A.I.T.R. 89): 
The real value of the goodwill lay in the agent being the 
exclusive source of supply, in the area, and the goodwill 
was not in any way attached to any particular premises 
in that area; accordingly, the sum of £1,644 was not a 
premium within the meaning of s. 83(1) and therefore the 
surplus of £280 was not assessable. 


MEALS SUPPLIED TO EMPLOYEES 


The taxpayer, a dairy farmer, claimed a deduction of £65 in 
respect of food supplied to each of two sons employed by him. The 
Commissioner allowed £52 for each of the sons. The expenditure on 
food by the taxpayer for himself and his family averaged £46 per 
person per annum. The taxpayer claimed that the sons ate much 
more than the other members of the family. 


Held: taxpayer’s claim disallowed, as the allowance granted 
by the Commissioner was reasonable in the circumstances. (1 
C.T.B.R. (N.S.) (1951), Case No. 4.) 

During the year of income the taxpayer, a farmer and grazier. 
employed five Italian prisoners of war. He claimed a deduction of 
35s. per week per employee in respect of the cost of their food and 
other necessaries. The Commissioner allowed a deduction based 
on 15s. per week per employee. Held: it was impossible on the evi- 
dence to make a precise estimate; the Commissioner’s estimate was 
too low and the taxpayer’s too high; in the cireumstances the tax- 
payer should be allowed a deduction based on 22s. 6d. per week 


per employee. (1 C.T.B.R. (N.S.) (1950), Case No. 36.) 


PAYMENT BY TRUSTEES OF SUPERANNUATION FUND 
IS NOT A PAYMENT BY THE EMPLOYER 


On 30 June, 1944, the taxpayer, a non-private company, paid 
£5,000 to a fund to be held by trustees and to be paid by them to 
the company’s managing director on retirement, or, in the event 
of prior decrease, to his wife. Of this sum, £146 (being 5 per cent 
of the- managing director’s remuneration) was allowed as a deduc- 
tion to the taxpayer for year ended 30 June, 1944. During year 
ended 30 June, 1946, the managing director retired and the trustees 
paid to him the assets of the fund. The taxpayer company claimed 
that the £5,000 was an allowable deduction for year ended 30 June, 
1946, under s. 78(1)(c) on the ground that it was a sum paid by it 
during that income year as a retiring allowance to an employee, the 
trustees being the agents of the company. Held: disallowing the 
company’s claim, that the agency had not been established and con- 
sequently the £5,000 had not been paid by the company during in- 
come year ended 30 June, 1946. (1 C.T.B.R. (N.S.) (1950), Case 
No. 12.) 
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GIFT RECEIVED BY STOCKBROKER FOR SERVICES 
RENDERED 


The taxpayer, a stockbroker, received a gift of money ‘‘as a 
token of appreciation for assistance in establishing a claim for 
damages.’’ A merger had been effected between two companies, of 
one of which the donor had been a director. The assistance rendered 
related to compensation to the donor for the loss of his directorship 
as a result of the merger. Held: the sum received was assessable 
(I.T. Case 689 (1949), 16 S. Af. T.C. 501). 


TRAVELLING EXPENSES 


In the relevant year of income, the taxpayer derived income from 
a garage and motor service station which was conducted by him and 
his brother in partnership at C, and from a farm at D. On four 
oceasions during the year he journeyed from C to D for the sole pur- 
pose of supervising the work of his manager and taking part in 
farming operations. The four return trips cost the taxpayer £60, 
which he claimed as a deduction. 

Decision: (following F.C. of T. v. Green (1950), 4 A.I.T.R. 471) 
taxpayer’s claim allowed (1 C.T.B.R. (N.S.) (1950) Case No. 76). 

In the above case, the Commissioner’s representative relied on 
10 C.T.B.R. Case 86, where the taxpayer lived in a city and owned a 
pastoral property hundreds of miles away. The expenses of visiting 
the property were held not to be deductible, being of a private or 
domestic nature. Board of Review, No. 2, in the instant ease, said 
that it would have arrived at a similar conclusion as was reached in 
10 C.T.B.R. Case 86, which was simply a ease of travelling from the 
taxpayer’s residence to his place of business, employment, ete. 
Whether the journey be a mile or hundreds of miles, the principle is 
the same; it is a private or domestic expense. For an illustration, see 
the case cited in the next paragraph. The instant case is, however, 
clearly distinguishable where the expenditure was incurred in travel- 
ling from one income-producing place to another and back again. 

The Commissioner’s representative also relied on a majority 
decision of Board of Review, No. 1 (No. 78 of 1945, not reported), 
where, in turn, reliance seems to have been placed on Ricketts v. 
Colquhoun (1925), 10 T.C. 118, where the taxpayer, a barrister prac- 
tising in London, was denied a deduction of the expenses of travelling 
to Portsmouth where he exercised the office of Recorder. In the 
instant case, Board of Review, No. 2, supported the view expressed 
by the present writer in para. [952] of Commonwealth Income Taz 
Law and Practice, 3rd Edn. ‘‘His (Mr. Gunn’s) view that the 
expenditure disallowed by the House of Lords in Ricketts v. Colqu- 
houn, supra, would be allowable as a deduction under s. 51 (1) is now 
supported by the decision of the High Court in Green’s Case, supra.’’ 

In Case No. 78 of 1945, supra, the Chairman of Board of Review, 
No. 1 (Mr. R. R. Gibson), who dissented from the majority, expressed 
the truth of the matter in his customary masterly English, when he 
said : ‘‘ Where the assessable income is produced or earned by activities 
carried on by the taxpayer in several places, the taxpayer’s expenses 
of travelling from any one to any other of those places for the purpose 
of engaging in those activities are surely just as much incurred in 
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gaining the assessable income as, and no more of a private nature 
than, are the expenses directly arising out of those activities. And, in 
my opinion, it does not matter whether the activities in any of those 
places do or do not amount to the carrying on of a business; if the 
taxpayer were a director of two companies carrying on business in 
different States, or if he were an employee in one place and the 
proprietor of a business in another, it would still be prima facie 
necessary for him to go from one State or place to the other for the 
purpose of gaining or producing his assessable income. Nor, in my 
opinion, would it be a material circumstance that the taxpayer was 
living at one of several places in which he was carrying on income- 
producing activities.’’ 

The above observations (with which Board of Review, No. 2, in 
the instant case, expressed agreement) ‘‘reveal that he (Mr. Gibson) 
held a view of the scope to be given to s. 51 (1) similar to that to 
which the High Court in Green’s Case has now given judicial sanc- 
tion’’. In Green’s Case, it was held that the expenditure (which 
included travelling expenses) was incurred in relation to the manage- 
ment of the income-producing enterprises of the taxpayer. It was 
immaterial that the management of these enterprises did not amount 
to the carrying on of a business. Section 51 is a general provision and 
is not restricted to expenditure incurred in gaining income from a 
business. Illustrations of the scope of s. 51 are given by Mr. Gibson 
in Case No. 78 of 1945—a director of two companies operating in 
different States; an employee in one place and the proprietor of a 
business in another. 


TRAVELLING EXPENSES FROM RESIDENCE 
TO BUSINESS 


The taxpayer, a widow, for her own personal convenience, resided 
in a capital city. During the relevant year, her income was derived 
in part from a farm in the country, worked on a share-farming basis, 
and, as to the balance, from dividends and Commonwealth loan 
interest. It was her custom to visit the farm once a year to supervise 
the manner in which it was conducted. It was conceded that such 
supervision was not unreasonably undertaken. She claimed a deduc- 
tion of her expenses of travelling to the farm. 


Decision: Taxpayer’s claim disallowed, as the expenditure was 
of a private or domestic nature a deduction of which is expressly pro- 
hibited by s. 51 (1). (1 C.T.B.R. (N.S.) (1950), Case No. 44.) 


TRAVELLING EXPENSES INCURRED IN COURSE OF 
CARRYING ON A BUSINESS 


The taxpayer, a non-resident celebrity artiste of world standing, 
visited Australia between July and November 1946, and whilst in 
Australia appeared in a number of concerts arranged by an Aus- 
tralian entrepreneur. It was undisputed that, during the relevant 
period, the taxpayer was carrying on a business within the meaning 
of s. 6 and s. 51 of the Assessment Act. During that period she 
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incurred, inter alia, travelling expenses and hotel expenses. The Com- 
missioner disallowed the hotel expenses amounting to £237 on the 
ground that these expenses were of a private or domestic nature and 
thus a deduction was prohibited by s. 51 (1). 


Decision: (applying Stockvis v. F.C. of T. (1930), 1 A.T.D. 9) 
the sum of £237 was an allowable deduction under the second limb 
of s. 51 (1). (1 C.T.B.R. (N.S.) (1950), Case No. 53.) 


EX-AUSTRALIAN TRAVELLING EXPENSES 


The taxpayer, an engineer, carried on business as the representa- 
tive or agent of a considerable number of overseas manufacturing 
companies. During year ended 30 June 1946, he visited England 
wholly for business purposes. He claimed as a deduction £704, being 
the full business cost of the journey. It was admitted that private or 
domestic expenditure was excluded from the claim. The Commissioner 
allowed £604, regarding the balance of £100 as expenditure of a 
capital nature. The predominant purpose of the taxpayer’s visit was 
to maintain and improve his existing business relations with his prin- 
cipals; to obtain the sole agency where previously he was merely a 
representative; to obtain the agency, sole or otherwise, for new lines 
produced by existing principals. In one instance, as the result of a 
chance introduction, he acquired a new agency. 


Decision: (by majority, the Chairman (Mr. R. R. Gibson) and 
Mr. F. C. Bock; Mr. A. C. Leslie dissenting). The taxpayer was 
entitled to a deduction of the full amount of £704. Per the Chairman 
and Mr. Bock: ‘‘The great purpose of the visit was to renew personal 
association with the companies he represented, and expenditure thus 
incurred is admittedly of a revenue nature. Adding new lines from 
existing principals to the list of representation, whether by sole 
agency or otherwies, does not in our opinion cause such expenditure 
to change its character.’’ As to the acquisition of the new agency: 
‘‘The taxpayer is engaged in an agency business spread over a wide 
field and having many principals, and even on the ground that it be 
proper to hold that there is an addition to the capital structure each 
time a new agency is gained, we are satisfied on the evidence that no 
portion of the cost of the taxpayer’s trip abroad can reasonably be 
attributed to the acquisition of the agency from T Ltd.’’ 


Per Mr. Leslie: ‘‘It was common ground that any expense in 
establishing a new agency with a new principal would be a capital 
expense. In my opinion, any expense attributable to gaining a sole 
agency in place of an agency shared with others is also a capital out- 
going. The taxpayer obtains an enduring benefit and the direct result 
of a sole agency is to eliminate competition—Sun Newspapers v. 
F.C. of T. (1938), 61 C.L.R. 337, per Dixon J., at p. 363. Further, the 
acquisition of agencies in new ‘lines’ with existing principals, to the 
extent that an advantage of an enduring nature is secured, is also a 
capital outgoing—Henderson v. Meade-King, Robinson & Co. Ltd. 
(1938), 22 T.C. 97.’’ (1 C.T.B.R. (N.S.) (1950), Case No. 37.) 


During year ended 30 June 1946, the taxpayer, who since 1944 
had been carrying on business in Melbourne as an agent, visited 
England and U.S.A. He incurred travelling and other expenses 
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amounting to £2507. It was undisputed that this expenditure was 
incurred for purposes of the taxpayer’s business. The whole of this 
sum was claimed as a deduction. The Commissioner disallowed the 
taxpayer’s claim. The Board of Review found that the purpose of 
the trip undertaken by the taxpayer was twofold: (a) to procure 
additional agencies to extend his recently-established business, and 
(b) to earn income by way of commission from orders to be placed 
immediately for the supply of goods to various firms in Australia. 

Decision: In the circumstances an apportionment of the expen- 
diture was necessary, and, accordingly, one-half of the amount ex- 
pended, £1253, was an allowable deduction under s. 51 of the Assess- 
ment Act (1 C.T.B.R. (N.S.) (1951) Case No. 73). 


ALLOWANCE FOR MAINTENANCE OF TAXPAYER’S 
PARENT 


The taxpayer’s mother, who was in receipt of a war pension of 
£28 a year, was otherwise maintained by the taxpayer. 

Decision: The taxpayer was not entitled to the rebate under 
s. 160 (2)(c). (1 C.T.B.R. (N.S.) (1950), Case No. 45.) 

Under the Amending Act of 1950 a taxpayer is entitled to a 
concessional deduction (in place of a rebate) in respect of the main- 
tenance of either his father or mother or both. The deduction is £104 
(for each parent) less the amount of the parent’s separate net income 
of the relevant year. Thus, in the above case, if the same facts existed 


in respect of year ended 30 June 1951, the taxpayer would be entitled 
to a deduction of £76 (£104 — £28). 


MEDICAL EXPENSES PAID IN RESPECT OF 
INVALID SISTER 


The taxpayer claimed a rebate (i) in respect of a housekeeper 
under s. 160 (2) (ab) of the Assessment Act, and (ii) for medical and 
chemists’ expenses paid in respect of an illness of a sister, under 
s. 160 (2) (d) (i). 

Decision: (i) The taxpayer was not entitled to the housekeeper 
rebate as she did not have the care of any children under the age of 
16 years. 

(ii) The taxpayer was not entitled to a rebate for medical 
expenses incurred on behalf of his sister. 

(iii) The taxpayer’s objection was wide enough to cover a claim 
for a rebate in respect of maintenance of the sister who was an invalid. 
The evidence disclosed that the taxpayer was wholly responsible for 
his sister’s maintenance apart from her invalid pension of £97, and 
he was, therefore, entitled to a rebate on an amount of £3 under 
s. 160 (2)(ba). (1 C.T.B.R. (N.S.) (1951), Case No. 19.) 


In respect of income year ended 30 June 1951, and subsequent 
years, taxpayers are entitled to concessional deductions in lieu of 
concessional rebates. With regard to medical expenses, a taxpayer is 
entitled under the Amending Act of 1950 to a deduction for medical 
expenses paid in respect of the illness of a ‘‘dependant’’, including 
an invalid sister, up to a maximum of £100 for each dependant. 
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WHERE DIVISION 7 ASSESSMENT CANCELLED ON APPEAL, 
AND TAX REFUNDED TO COMPANY SUBSEQUENT TO 
DECLARATION OF s, 107 DIVIDEND 


Taxpayer was a shareholder in a private company which was 
assessed to additional tax under Division 7 of Part III of the Act in 
respect of an undistributed amount of the year ended 30 June 1940. 
The additional tax so assessed was paid by the company in June 1941. 
On 6 October 1944 the taxpayer received from the company a 
dividend of £2,934 paid by the company wholly and exclusively out 
of the amount of the year ended 30 June 1940, in respect of which 
the company had paid Division 7 tax. In his return of income derived 
during substituted accounting period ended 31 December 1944, 
lodged on 27 September 1945, taxpayer claimed that the dividend of 
£2,934 was rebateable under s. 107. On 13 August 1946, the Deputy 
Commissioner in Hobart issued notice of assessment on the taxpayer 
in which he allowed the rebate under s. 107. At the time of lodging 
his return taxpayer knew that the company had appealed to the High 
Court against disallowance by the Commissioner of its objection that 
its income of year ended 30 June 1940 was exempt from tax; but he 
did not mention this fact in his return and neither the Deputy Com- 
missioner nor his officers in Hobart knew of the company’s appeal 
when the taxpayer’s assessment was made on 13 August 1946. In 
fact the High Court had made an order on 19 July 1946, allowing the 
company’s appeal; its assessments for year ended 30 June 1940 were 
consequently amended in October 1946, when both the ordinary tax 
and Division 7 tax previously paid were refunded. On 12 March 
1948 the Deputy Commissioner issued notice of amended assessment 
to the taxpayer in which the s. 107 rebate allowed in the original 
assessment in respect of the dividend of £2,934 was denied. On a case 
stated on an appeal by the taxpayer to the High Court against disal- 
lowance by the Commissioner of his objection— 

Held: (i) that the taxpayer had made a full and true disclosure 
of all the material facts necessary for his assessment and that the 
amended assessment was not made to correct a mistake of fact, hence 
the provisions of s. 170 (3) precluded the amendment of taxpayer’s 
assessment ; 

(ii) that the dividend was rebateable under s. 107 because at the 
date of the original assessment, viz. 13 August 1946, the company had 
within the meaning of s. 107 ‘‘paid’’ Division 7 tax on the amount 
from which the dividend was declared, such tax not then. having 
been refunded. (Foster v. F.C. of T., High Court, 27 April 1951.) 

The following points of interest arise out of the above decision 
of the High Court :— 
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Failure of taxpayer to repeat to Commissioner what latter already 
knew does not constitute a failure to disclose material facts 


In Foster v. F.C. of T., High Court, 27 April 1951, the taxpayer 
received a dividend paid out of income on which Division 7 tax had 
been paid. In his assessment, the taxpayer was granted a rebate under 
s. 107 in respect of the dividend. At the time of lodging his return, 
the taxpayer knew that the company which paid the dividend had 
appealed on the ground that its income was exempt from tax. The 
Commissioner was, of course, fully aware of the company’s appeal, 
but the Deputy Commissioner at whose office the taxpayer’s return 
was lodged was not so aware. The taxpayer did not disclose the fact 
of the company’s appeal in his return. The company’s appeal was 
successful and its assessments of primary tax and Division 7 tax of 
the relevant year were cancelled. The Commissioner then issued an 
amended assessment against the taxpayer, in which the rebate under 
s. 107 was denied. The High Court held that the taxpayer had made 
a full and true disclosure of all the material facts necessary for his 
assessment within the meaning of s. 170 (2) and (3), and that the 
amended assessment was not made to correct a mistake of fact, with 
the result that the provisions of s. 170 (3) precluded the issue of an 
amended assessment. ‘‘In my opinion it is not possible, according 
to the ordinary use of language, to ‘disclose’ to a person a fact of 
which he is, to the knowledge of the person making a statement as 
to the fact, already aware. There is a difference between ‘disclosing’ 
a fact and stating a fact. Disclosure consists in the statement of a 
fact by way of disclosure so as to reveal or make apparent that which 
(so far as the ‘discloser’ knows) was previously unknown to the 
person to whom the statement was made. Thus the taxpayer could 
not add anything to the Commissioner’s knowledge with respect to 
the appeal. In my opinion in these circumstances it should be held 
that the failure of the taxpayer to repeat to the Commissioner what 
he already knew did not constitute a failure to disclose material facts. 
The Deputy Commissioner at Hobart was not aware of these facts. 
But s. 170 (3) refers to disclosure made to the Commissioner. There 
are no provisions in the Act which require a disclosure to the par- 
ticular Deputy Commissioner who happens to be the officer dealing 
with the assessment of a particular taxpayer’’—per Latham, C.J. 


Mistake of fact 


In Foster v. F.C. of T., High Court, 27 April 1951, the taxpayer 
was granted a rebate under s. 107 in his original assessment in respect 
of a dividend paid out of income upon which the company had paid 
Division 7 tax. The company successfully appealed against the assess- 
ments of its income on the ground that the income was exempt, with 
the result that the Division 7 tax was refunded to it. The Commis- 
sioner then issued an amended assessment against the taxpayer with- 
drawing the s. 107 rebate on the dividend. The High Court held that 
the amended assessment was invalid as it was not made to correct a 
mistake of fact within the meaning of s. 170 (3). ‘‘In my opinion, 
there was nothing incorrect in the assessment as at that date [i.e. the 
date on which the original assessment against the taxpayer was made. 
It was the only assessment which at that time could have been made.}. 
At that time the company had ‘paid’ the tax under Division 7 in 
respect of the amount from which the dividend was declared within 
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the meaning of s. 107 and the Commissioner had not refunded the 
tax. The mistake which the Deputy Commissioner made was in issuing 
the notice of assessment at that date and in not waiting until the tax 
was refunded, as he probably would have done had he known of the 
appeal and the order allowing it. Because the additional tax had not 
been repaid at the time the original assessment was made, it seems to 
me to be impossible to say that at that date it was not still in a 
condition of being ‘paid’ within s. 107. The cases of Murray (D. & 
W.) Limited v. F.C. of T. (1927), 40 C.L.R. 148, and McArthur (W. 
& A.) Limited v. F.C. of T. (1930), 45 C.L.R. 1, could have no appli- 
cation unless and until the tax was refunded.”’ 


RATES OF DEPRECIATION 


Income Tax Order 1217 (1950 Revision) was issued on 
15 January 1951, after the Third Edition of Commonwealth Income 
Tax Law and Practice went to press. A comparison of the revised 
Order as published with the text of the above book reveals the follow- 
ing differences :— 

(a) Brickmaking Plant—Brick and Tile Kiln Chimney Stacks— 
which form an integral part of the brick and tile making 
plant. The correct rate of depreciation according to Depart- 
mental advices is 5 per cent vide I.T.O. 1217. Paragraph 
[1172] p. 518 of the text of the Third Edition should be 
altered from 4 to 5 per cent. 

Butter Factory Plant. The tollowing rates of depreciation 
are shown in para. [1172] p. 519 of the text of the Third 
Edition :— 
Motor Lorries for Collecting Cream Cans, 20 per cent; 
Motor Vehicles, 15 per cent; 
Departmental advices have been received to the effect that 
these rates are correct. 

The item ‘‘Motor Vehicles’’ appearing on p. 9 of I.T.O. 

1217 should, accordingly, be altered from 20 per cent to 
15 per cent. 
Wharves: Depreciation at the rate of 24 per cent is allow- 
able on wharves. This item should be added to I.T.O. 1217 
at p. 34. There is no depreciation allowable in respect of 
wharf sheds. The text of the Third Edition (at p. 540) is 
correct as regards these two items. 


INITIAL DEPRECIATION ALLOWANCE 


Initial depreciation allowance applicable to plant ‘‘acquired 
or installed’’ during year of income 


Section 57A applies to ‘‘where property, being plant or articles 


in respect of which depreciation is allowable under s. 54, is acquired 
or installed during the year of income.’’ Under s. 54 depreciation is 
allowable in respect of plant or articles: (a) ‘‘used’’ by the taxpayer 
during the year of income, or (b) which has been ‘‘installed ready 
for use’’ and is during the year of income ‘‘held in reserve’’. 
Ordinary depreciation is not granted where machinery, etc., remains 
erated in store, even though it be held in reserve. In respect of the 
initial depreciation allowance, I.T.O. 1217 (1950 Revision) states: 
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‘*No allowance is made on plant purchased and placed in store and, 
although held in reserve, not installed ready for use. In these cir- 
cumstances, the deduction under s. 57A would not be allowable in the 
year of income when the plant is acquired. In the year of income 
when the plant is installed ready for use, however, special initial 
depreciation under s. 57A would be allowable as a deduction.’’ 


ASSIGNMENT OF WEEKLY TENANCY OF HOTEL 


New lease for term of years granted to purchaser on date of 
possession—Whether amount paid to vendor for goodwill a 
**premium’’— Whether vendor assessable thereon 

By an agreement dated 9 February 1942, the taxpayer, a tenant 
from week to week of an hotel, agreed to sell the existing tenancy 
together with the licence, goodwill and furniture, for a consideration 
of which £2,200 was for the licence and goodwill. The taxpayer agreed 
to give possession to the purchaser on 23 February 1942 and to 
assign the lease to him and get him accepted by the landlord as a 
tenant. On that date the purchaser took possession, and on the same 
day the landlord granted to him a three years’ lease. The question 
in dispute was whether the sum of £2,200 was a premium within the 
meaning of s. 83 and so assessable under s. 84. In Phillips v. F.C. of T. 
(1947), 75 C.L.R. 332, 4 A.1.T.R. 89, the High Court held that the 
definition of ‘‘premium’’ in s. 83 must be read as referring to con- 
sideration paid by the person to whom the lease is granted, assigned 
or surrendered to the person who grants, assigns or surrenders the 
lease. It was admitted by the taxpayer that the subject goodwill and 
licence was attached to the land. If, therefore, the taxpayer had 
assigned the tenancy, being a lease, her claim that she was not assess- 
able under s. 84 would fail. If, on the other hand, she had surrendered 
her lease to the landlord, her claim would succeed in view of Phillips’ 
Case because the sum in question was not paid to her by the landlord. 

Decision: The taxpayer had assigned the lease and consequently 
the sum of £2,200 was assessable under s. 84. 

Per the Chairman (Mr. R. R. Gibson): ‘‘In the circumstances, 
I consider that the taxpayer’s agreement to assign her- lease neces- 
sarily operated, of itself, as an assignment by virtue of which the 
purchaser became the weekly tenant of the landlord immediately 
upon possession being given to him on 23 February 1942, and that 
the effect of the grant to him on the same day of a lease for a term of 
years was simply that his then existing weekly tenancy disappeared 
by way of merger if not by way of surrender’’ (1 C.T.B.R. (N.S.) 
(1950), Case No. 43). 


WHERE LIQUIDATION DISTRIBUTION RECEIVED BY 
TAXPAYER WHO ACQUIRED THE SHARES FOR THE 
PURPOSE OF PROFIT-MAKING BY SALE 


Section 47 provides that distributions by a liquidator to the 
extent to which they represent income derived by the company shall, 
for the purposes of the Act and to the extent provided by that section, 
‘“be deemed to be dividends paid to the shareholders by the company 
out of profits derived by it’’. 
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Where shares are acquired by a taxpayer for the purpose of 
profit-making by sale and the taxpayer sells those shares, the profit 
arising from the sale is assessable under the first limb of s. 26 (a). 
Where the company is wound up, any profit derived by this class of 
taxpayer is assessable under the second limb of s. 26 (a). 

It is considered that the combined effect of the second limb of 
s. 26 (a) and s. 47 is that the taxpayer is assessable in respect of the 
whole of the profit arising from the transaction, such profit being 
the excess of the total sum received from the liquidator over the 
amount paid by him to acquire the shares. To the extent that the 
profit is a deemed dividend under s. 47, it is income from property 
and if derived by a resident company is subject to rebate under s. 46; 
the remainder of the profit is income from personal exertion. 

It may happen that the profit so ascertained is less than the 
amount deemed to be a dividend under s. 47. In these circumstances, 
it is considered that the whole of the s. 47 dividend is assessable as 
income from dividends. The loss, being the excess of the cost of the 
shares plus the s. 47 dividend over the total amount received from 
the liquidator is deductible under s. 52 in accordance with the pro- 
visions of s. 50 (1), ie., it should be made firstly from income from 
personal exertion, next from income from property other than divi- 
dends, and lastly from income from dividends. 


TEST OF DEDUCTIBILITY OF INTEREST 


The taxpayer claimed a deduction of interest paid by him during 
the relevant year on a mortgage of a property which he purcased for 
use as his home. The mortgage was taken over from the vendor of the 
property. In effect, the taxpayer claimed that the mortgage was a 
commitment necessary to enable him to retain certain shares by virtue 
of the holding of which he received assessable dividends and diree- 
tor’s fees. 

Decision: The interest paid was an outgoing of a private or 
domestic nature and was not, therefore, an allowable deduction 
(1 C.T.B.R. (N.S.) (1950), Case No. 31). 

The decision in F.C. of T. v. Munro (1926), 38 C.L.R. 153, makes 
it clear that the deductibility or otherwise of interest paid does not 
depend upon the nature of the security, but on the purpose for which 
the money was borrowed. If, for example, a taxpayer borrowed 
money on his home to acquire a rent-producing property, the interest 
would be deductible. If, on the other hand, a taxpayer borrowed 
money to acquire a home, the interest would not be deductible, even if 
the money were borrowed on the security of income-producing assets. 
It will not help the taxpayer’s case to demonstrate that the existence 
of the debt enabled him to retain those assets. If, counting the cost, 
the taxpayer desires relief, the only course open to him is to sell 
sufficient of the income-producing assets to enable him to discharge 
the debt. 


INTEREST ON MONEY BORROWED TO ACQUIRE FLATS 
ONE OF WHICH OCCUPIED BY TAXPAYER 


The taxpayer bought a block of four flats for £3,200 of which 
£1,700 was provided by the taxpayer and the balance from a third 
party at interest. One of the flats was occupied by the taxpayer, the 
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other three being let. The Commissioner disallowed one-fourth of the 
interest paid as being attributable to the flat occupied by the taxpayer. 
The taxpayer claimed that the whole of the interest paid was an allow- 
able deduction because of the amount of purchase money contributed 
by her, but admitted that if apportionment had to be made, such 
apportionment was reasonable. 

Decision: Taxpayer’s claim disallowed. The flats were purchased 
with a blended fund consisting partly of the taxpayer’s own money 
and partly of borrowed money, and the taxpayer should be allowed 
a deduction of part only of the interest paid in accordance with a 
proper apportionment (1 C.T.B.R. (N.S.) (1950), Case No. 52). 


WHETHER BUSINESS CARRIED ON ON COUNTRY 
PROPERTY 


The taxpayer incurred a loss in 1946 from his farming operations. 
The taxpayer, who derived considerable income from investments, 
lived in a 59-acre farm, 5 acres of which were an orchard just coming 
into production. The taxpayer claimed a deduction of one half of the 
loss, but his claim was disallowed on the ground that it was a personal 
and living expense. Held: Allowing the taxpayer’s appeal, the 
expenses incurred in connection with the operation of the orchard 
were not ‘‘personal and living expenses’’ and were deductible 
(Watkins v. Minister of Nat. Rev. (1951), 3 Can. Tax. A.B.C. 312). 


THE PRICE OF BOOKS 


A good friend, who is a distinguished jurist, has written to me 
attacking me concerning the price of the Third Edition of Common- 
wealth Income Tax Law and Practice. I have replied telling him a few 
of the facts of life in these inflationary times and pointing out that 
my net reward per book is now less than that received for previous 
editions. This is how my friend wrote to me:— 


All authors are but bluidy crooks, 
Wi’ supplements and a’ that: 

But when they pen six-guinea books, 
No man can stand for a’ that. 


[ have replied as follows :— 
A puir wee raggit laddie 
Gangs wandering doon the street, 
Wadin’ mang the sna’ 
Wi’ his wee hackit feet. 
He’s shiverin’ 7’ the cauld blast, 
Greetin’ wi’ the pain. 
Wha’s the puir wee callant? 
He’s an author’s raggit wain. 


But never mind my starving children. What about me, and my wife’s 
husband, no’ forgetting mysel’? If any kind reader would send me a 
pair of boots (my size is a small but wide eleven), I should be for ever 
grateful. 
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ENTERTAINMENTS TAX 


Ball held by hostesses to which guests invited—all expenses 
paid by hostesses 


A committee of 31 ladies held a ball, its purpose being a return 
of hospitality received by the ladies during the year. Each hostess 
was entitled to invite an indefinite number of guests. Six hundred 
such invitations were issued. No persons other than the invitees and 
the hostesses were privileged to attend. The function was entirely 
free as far as the invitees were concerned. Later, when the total 
expenses were ascertained, viz. £162 15s., each of the hostesses con- 
tributed her equal share thereof, viz. £5 5s. The Commissioner con- 
tended that tax was payable by the hostesses. The hostesses objected. 

Decision: Hostesses’ objection allowed. Entertainments tax was 
not payable in respect of the function. Although the ball was an 
‘‘entertainment’’ and each hostess was a ‘‘proprietor’’ within the 
meaning of s. 4 (1) of the Entertainment Tax Assessment Act, and 
although the hostesses paid for the entertainment, they did not pay 
for ‘‘admission’’ to the entertainment within the meaning of s. 10; 
neither did the invitees pay for such admission (1 C.T.B.R. (N.S.) 
(1950), Case No. 22). 


‘ 


A CO-OPERATIVE COMPANY’S RULES MUST PROHIBIT 
THE PUBLIC QUOTATION OF ITS SHARES 


The taxpayer company objected to an assessment of war-time 
(company) tax based on income derived during year ended 30 June 
1945 on the ground that it was not liable to that tax by virtue of 
s. 14(b) of the War-time (Company) Tax Assessment Act, which 
provides that that Act shall not apply to a co-operative company as 
defined in s. 117 of the Income Tax Assessment Act. One of the 
conditions imposed by s. 117 is that the rules of the company must 
‘*prohibit the quotation of the shares (of the company) for sale or 
purchase at any stock exchange or in any other public manner what- 
ever’’. By resolution passed at a special general meeting held on 
21 May 1945 (i.e., during the course of the relevant year) the com- 
pany made a new rule which expressly prohibited the quotation of 
its shares in terms of s. 117. The Board stated that reliance for 
exemption in respect of the relevant year could not be placed on this 
new rule, because the freedom from war-time (company) tax provided 
by s. 14(b) of the War-time (Company) Tax Assessment Act is not 
applicable to a company which was not a co-operative company at any 
time during such relevant year. 

Decision: The other rules of the company did not contain the 
express prohibition against the quotation of its shares in any of the 
specified public ways as required by s. 117 of the Income Tax Assess- 
ment Act; consequently the company was liable to war-time (com- 
pany) tax in respect of year ended 30 June 1945 (1 C.T.B.R. (N.S.) 
(1950), Case No. 51). 

In 10 C.T.B.R. Case 114 the Board of Review held that the word 
‘‘prohibit’’ is used in the first sense attributed to it in the Shorter 
Oxford English Dictionary: ‘‘To forbid (an action or thing) by or 
as by a command or statute ; to interdict’’, i.e., in the direct transitive 
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sense of forbidding an action or thing. Hence, to satisfy the condition, 
the rules must contain something in the nature of a command ex- 
pressly forbidding the quotation of shares in any of the specified ways. 
Assuming, however, that the relevant provision should be more 
broadly construed, it is clear that upon the widest possible construc- 
tion the condition which it imposes is not satisfied unless the quotation 
of shares in any of the specified ways is in fact prevented as a 
necessary consequence of something appearing in the rules. 

In the instant case, the Board expressed the opinion that such a 
broad construction was not permissible. 


The Board also held, in effect, that if at any time during the 
relevant income year a company failed to satisfy the tests laid down 
by s. 117, it was not a co-operative company in respect of that year. 
Thus, for example, if, during the currency of an income year the 
company made a new rule prohibiting the public quotation of its 
shares, it would, nevertheless, not be a co-operative company in respect 
of that year. 


SUBDIVISIONAL SALE 


The taxpayer was assessed to Canadian tax in respect of sums 
received by him from the sale of lots constituting part of a farm 
owned by him. The taxpayer had bought the property to use as a 
chicken farm, but soon after he decided, for good reason, to use 
another property owned by him for chicken farming and to sell the 
first-mentioned property. Almost concurrently with this decision, a 
Planning Act was passed under which he could not sell without filing 
a registered plan of subdivision. As this was the only method by 
which he could sell the property, he complied with the law and 
gradually disposed of the property in individual lots. Held: The 
moneys so received were not assessable (Lapp v. Minister of Nat. Rev. 
(1951), 3 Can. Tax A.B.C. 301). 


VIRGIN LAND ACQUIRED FOR FRUIT FARMING. PORTION 
OF LAND SUBDIVIDED SOLD SIX YEARS LATER. 
WHETHER SURPLUS ASSESSABLE 


In April 1941, the taxpayer, for the sum of £150, bought 15 acres 
of virgin forest land situated about five miles from a capital city. 
During year ended 30 June 1947 the taxpayer subdivided two and a 
half acres of the land into residential building blocks and sold that 
portion for £1,450. The Commissioner assessed the resultant surplus, 
£1,306, as profit arising from the sale of property acquired for the 
purpose of profit-making by sale within the meaning of s. 26 (a) of 
the Assessment Act. The taxpayer objected and gave evidence that he 
had acquired the land for the purpose of using the whole of it for 
fruit farming but that owing to the deterioration of his health he was 
unable to earry out that object. 

Decision: Taxpayer’s claim upheld. The subject land was not 
acquired for the purpose of profit-making by sale (1 C.T.B.R. (N.S.) 
(1950), Case No. 38). 
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LOSS ON SALE OF HOTEL 


In 1926, the taxpayer bought a hotel and in 1945 the hotel was 
sold by the mortgagee in possession at a considerable loss on the 
amount paid by the taxpayer. The taxpayer claimed that the loss was 
an allowable deduction under s. 52 of the Assessment Act. 


Decision: Taxpayer’s claim disallowed. The evidence did not 
warrant the conclusion that the taxpayer acquired the hotel for the 
purpose of profit-making by sale or for the carrying out of any profit- 
making undertaking or scheme (1 (©.T.B.R. (N.S.) (1950), Case 
No. 40). 


PROFIT-MAKING UNDERTAKING OR SCHEME 


In February 1943, the taxpayer, a public accountant, bought 
1,764 shares in X company for approximately £96. During year 
ended 30 June 1948, company X was wound up and the taxpayer 
received from the liquidator £1,102. Thus, the transaction yielded a 
profit to the taxpayer of £1,006. For several years prior to February 
1943 he had been a dealer in shares and had claimed and received 
deductions for losses on share sales. Since February 1943, the tax- 
payer had bought a large number of shares, but, with one exception, 
had sold none. To his return for year ended 30 June 1947, the 
taxpayer attached a statement to the effect that he had discontinued 
to operate as a dealer in shares during year ended 30 June 1942 and 
that any shares subsequently acquired by him were acquired solely 
for investment purposes. The return was dated 10 November 1947, 
at a time when the taxpayer had had notice of the liquidation meeting 
of X company. The Commissioner assessed the sum of £1,006 as 
income of year ended 30 June 1948, on the ground that it was a 
profit arising from the carrying on or carrying out of a profit-making 
undertaking or scheme. 


Decision: Assessment confirmed, as the sum of £1,006 was assess- 
able under s. 26 (a) of the Assessment Act (1 C.T.B.R. (N.S.) (1950), 
Case No. 17). 


PROFIT ON SALE OF SHARES AFTER DECISION TO 
DISCONTINUE TRADING 


The taxpayer, over a number of years, bought and sold shares 
with a view to profit and was assessed accordingly. In or about June 
1942 he decided that he would discontinue this form of trading. 
During year ended 30 June 1943 he disposed of a number of shares 
at a profit, upon which he was assessed. On objection. Decision: 
Taxpayer’s claim disallowed. The process of realization during the 
year of income was the carrying on of a business (Joshua Bros. Pty. 
Ltd. v. F.C. of T. (1923), 31 C.L.R. 490, applied) (1 C.T.B.R. (N.S.) 
(1950), Case No. 28). 


The decision in Joshua Bros. Pty. Ltd. v. F.C. of T., swpra, and 
other related cases were discussed in the February 1951 issue of 
Current Taxation, pp. 134-136. 
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LOSS ON SALE OF PREFERRED STOCK RECEIVED BY 
INSURANCE COMPANY IN PART SETTLEMENT 
OF DEBT BY OVERSEAS REINSURER 


The taxpayer, an insurance company carrying on business in 
Australia as underwriters, reinsured part of its risks with non-resident 
companies. One of these companies, located in New York, became 
financially embarrassed, and, with Court approval, adopted a plan of 
rehabilitation. Under this plan, the taxpayer, in 1934, agreed to 
accept payment of any debts due or to become due by the New York 
company, under the re-insurance treaty, as to approximately one-half 
in cash and the balance in second preferred stock at par in the New 
York company. Under the plan, the debt to the taxpayer was fully 
discharged by the payment of the cash and the issue of the stock. As 
a consequence of this method of settling its claims the taxpayer had 
acquired by August 1942 stock with a face value of $39,600, which 
was sold on 7 June 1944 for $24,948, resulting in a loss on sale of 
£2,794. The taxpayer claimed that the sum of £2,794 was an allowable 
deduction from its assessable income of year ended 30 June 1944, 
either as a bad debt under s. 63 of the Assessment Act, or alterna- 
tively, as a loss or outgoing under s. 51 (1) of that Act. 

Decision: Taxpayer’s claim disallowed— 

(i) Having regard to the provisions of s. 23 (1) (a) —proviso—of 

the Assessment Act of 1922-1934 and of s. 148 of the Assess- 
ment Act of 1936, the loss was not deductible under s. 63 as a 
bad debt because a ‘‘bad debt’’ as such had not been written 
off and, further, the sum in question had not been brought 
to account by the taxpayer as assessable income of any year. 
The loss on the realization of the stock was not an allowable 
deduction under s. 51 (1) as it was a loss of a capital nature. 
Once the taxpayer acquired the stock in satisfaction of the 
debt the stock was a form of property in the taxpayer’s 
hands with its own incidence to income tax, if any. (C. of T. 
(Q.) v. Union Trustee Co. (Trustees of A. H. Whittingham 
(deceased) ), [1931] A.C. 258, applied.) (1 C.T.B.R. (N.S.), 
(1950), Case No. 26.) 


RENT FOR SURFACE RIGHTS OF OIL LAND RENDERED 
UNFIT FOR CULTIVATION 


The taxpayer received an annual rental for the use of the surface 
rights on his farm by a company in connection with its oil-drilling 
operations. The taxpayer claimed that his farm was ruined for agri- 
cultural purposes and that he should not be required to pay income 
tax on the moneys received until he had received sufficient to pay off 
the original cost of the farm. Held: The payments were rental pay- 
ments and were assessable (Salt v. Minister of Nat. Rev. (1950), 
3 Can. Tax A.BC. 180). 

There is a clear distinction between compensation received for 
capital damage to a property (which is not assessable) and rent for 
the use of a property. The latter is assessable even though its use by 
the tenant involves a capital damage to the property. 
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CONSIDERATION RECEIVED FOR RIGHT TO REMOVE 
’ STANDING TIMBER 


The taxpayer company was assessed on sums received under an 
agreement for the sale of all merchantable standing timber on a 
property held by the company under timber licence. The company 
claimed that its main object was logging; that it had bought the 
licence for that purpose, but that finding it would be uneconomical to 
log it had sold the timber, and that the proceeds should be treated as 
capital. 

Held: The sums were received in the course of the company’s 
profit-making business in accordance with the objects for which it 
was incorporated and accordingly were assessable. (Cabus Creek 
Logging Co. Ltd. v. Minister of Nat. Rev. (1951), 3 Can. Tax A.B.C. 
305; and see The King v. Australian Logging Co. Ltd., [1926] A.C. 
140.) 

The taxpayer agreed to sell to a company the exclusive right to 
cut and remove certain standing timber on land owned by him. The 
agreed price was £2,000 payable in four instalments, each of £500, 
spread over three years, being the period specified in the contract 
during which the company was entitled to take the timber. The 
agreement provided that should the quantity of timber taken in the 
period of three years be more or less than 1,250,000 superficial feet, 
the purchase price of £2,000 was to be increased or reduced propor- 
tionately in accordance with the actual quantity of timber removed 
by the company. The Commissioner assessed the first instalment of 
£500 under s. 26 (f) of the Assessment Act as being an ‘‘amount 
received as or by way of royalty’’. The taxpayer objected. 

Decision: (by majority, the Chairman (Mr. R. R. Gibson) and 
Mr. A. C. Leslie; Mr. F’. C. Bock dissenting) Taxpayer’s objection 
disallowed. The sum of £500 was assessable under s. 26 (f)— 
McCauley v. F.C. of T. (1944), 69 C.L.R. 235, 3 A.L.T.R. 67, applied ; 
Thomson v. D.F.C. of T. (1929), 43 C.L.R. 360 (a case of timber sold 
for an outright lump sum payment), distinguished (1 C.T.B.R. (N.S.) 
(1950), Case No. 86). 


EXPENDITURE INCURRED BY SOLICITOR IN TRAVELLING, 
AND ENTERTAINING CLIENTS 


The taxpayer, a solicitor, derived about one-half of his fees for 
the relevant year from motor ear collision.cases. His motor car was 
used in visiting scenes of collision, in seeking out and interviewing 
witnesses and in attending Court hearings. He also entertained 
insurance company and other clients for the purpose of rebuilding his 
practice after war service. The taxpayer claimed a deduction of 
£52 for travelling expenses and £52 for entertainment expenses. 

Decision: On the evidence, taxpayer’s cleim allowed (1 C.T.B.R. 
(N.S.) (1950), Case No. 16). 

The taxpayer, a Brisbane solicitor and a director of several com- 
panies, claimed a deduction of £52 in respect of the cost during the 
relevant year of entertaining clients, and visitors introduced by 
solicitors in other capital cities for whom he acted as Brisbane agent. 
The taxpayer had not kept a record of the amounts actually disbursed 
for such entertainment and based his claim ‘‘on a modest estimate’’. 
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Decision: On the evidence, and taking into account that he had 
excluded such expenditure as club subscriptions, the cost of his own 
refreshment and the cost of purely social entertaining, and having 
regard to the number of persons he entertained and the nature of his 
income-producing activities, the amount of £52 was expended by the 
taxpayer in the year of income for the professional and other business 
purposes described by him in evidence, and, accordingly, the sum was 
an allowable deduction. 

Per Mr. A. C. Leslie: ‘‘I agree that the taxpayer’s claim should 
be allowed. At the same time, I wish to make it clear that, in line 
with a number of decisions of this Board, claims of this nature should 
be proved with some degree of precision’’ (1 C.T.B.R. (N.S.) (1950), 
Case No. 46). 

The taxpayer, a solicitor, claimed a deduction of £39 for the cost 
of entertaining clients during the relevant year. 

Decision: On the evidence, taxpayer’s claim allowed. 

Per the Chairman (Mr. R. R. Gibson) and Mr. F. C. Bock: ‘‘In 
determining the amount of the claim to be allowed the difficulty 
caused by the taxpayer’s omission to keep a record of his expenditure 
has to be met, and in cases where greater amounts may be involved, 
this difficulty could prove fatal to a taxpayer’s claim’’ (1 C.T.B.R. 
(N.S.) (1950), Case No. 47). 


FEES PAID BY MEDICAL PRACTITIONER TO 
ACQUIRE HIGHER DEGREE 


The taxpayer, a medical specialist, claimed a deduction of $495 
expended in following courses leading to a higher degree. 

Held: The expense was a non-deductible capital outlay (Maclean 
v. Minister of Nat. Rev. (1951), 3 Can. Tax A.B.C. 344). 


EXPENSES OF HOME USED PARTLY IN EARNING INCOME 


The taxpayer, in addition to his salary as personnel officer of a 
newspaper, derived £20 for journalistic work and £15 for broadcasting 
talks during year ended 30 June 1945. In the following year he 
received £22 for lecturing at a University. The taxpayer claimed that 
it was necessary for him to do work at home in connection with the 
earning of his income other than salary and, accordingly some portion 
of the expenses of his home should be allowed as a deduction. He 
claimed £13 for 1945 and £24 for 1946. 

Decision: The taxpayer should be allowed a deduction of £10 in 
respect of each of the two years (1 C.T.B.R. (N.S.) (1950), Case 
No. 15). 

This decision will be of interest to many taxpayers who find 
themselves in a similar situation. The present writer earns some 
thousands of pounds a year in preparing opinions, writing books, 
editing journals, nearly all the work of which is done in his home, 
where his books, desks, and paraphenalia crawl] like vermin through- 
out the place. Unfortunately, the rules of the Society of the Undeserv- 
ing Poor, of which the writer is President, preclude the claiming of 
a deduction. The writer’s only fear is that his wife may discover the 
existence of this decision. 
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LUMP SUM PAID FOR RELEASE FROM ALIMONY 


The taxpayer obtained a decree of divorce in 1936, including an 
order of $150 monthly alimony. Having received little of such 
alimony, she accepted the sum of $8,000 in 1948 in consideration of a 
complete release given to her former husband of all claims for alimony. 
Held: The sum of $8,000 was a non-assessable capital receipt (McCart 
v. Minister of Nat. Rev. (1950), 3 Can. Tax A.B.C. 191). 

Under s. 23 (1) of the Commonwealth Act income derived by way 
of periodical payments in the nature of alimony or maintenance are 
exempt, subject to the proviso to that paragraph. 


BUSINESS CARRIED ON IN NAME OF WIFE 
Whether in fact owned by husband 


From 1927 onwards, a business of manufacturing baby shees 
was carried on under a name which was entered at the office of the 
Registrar General showing the business to be carried on by the tax- 
payer’s wife. In 1945, the Commissioner, after investigation, issued 
original and amended assessments against the taxpayer on the footing 
that the whole of the income of the business from 1931 to 1945 was 
derived by the taxpayer. The taxpayer objected. Up till 1930 the 
taxpayer had been employed as a travelling salesman for a company 
of leather merchants. In that year he resigned his position to devote 
the whole of his time to the management of the shoe factory from 
which he received a salary. On the evidence adduced, the Board made 
certain findings of fact which favoured the taxpayer’s claim that his 
wife was the sole owner of the business, including the facts that 
(a) the initial small capital was provided by the wife from her 
personal savings prior to marriage; (b) the wife was actively engaged 
in the production of the articles first manufactured and continued to 
be so engaged for some years; (c) raw materials were bought in the 
wife’s name; (d) the registration of the firm name with the Registrar 
General and under the Factories and Shops Act showed the wife to 
be the owner; (€) the books and accounts were kept on that footing; 
and (f) on the formation of a company in 1947 the wife received full 
payment and credit for the transfer of the assets of the business on 
the basis that she was the sole owner thereof. On the other hand, it 
was found, inter alia, that (i) the bank account was held in the name 
of the husband from 1927 to 1938; (ii) an area of land (on which a 
factory was later built) was bought in 1937 from funds of the busi- 
ness and the land was registered in the taxpayer’s name; and (iii) in 
a letter to the Department in 1945 the taxpayer used expressions 
indicating that the business was his. In explanation the taxpayer 
said: (a) the wife had no knowledge of banking procedure, but as the 
business grew, the bank manager (who corroborated this evidence 
and said that at all times he dealt with the husband as agent for the 
wife) had pressed that the account should be placed in his wife’s 
name, which was done in 1938; (b) the land was innocently registered 
in his name without intent to take personal advantage and in trans- 
ferring the land to the company in 1947 the taxpayer made a statu- 
tory declaration to the Stamp Commissioner that he had no equitable 
interest in the property. As to (iii) the Board was satisfied that the 
references in the letter were no more than the reflection of the fact 
that the business was at all times under his personal management and 
direction. 
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Decision: The wife was at all material times the sole owner of the 
business and the taxpayer was not assessable in respect of the income 
thereof (1 C.T.B.R. (N.S.) (1950), Case No. 42). 







REMUNERATION PAID TO DIRECTORS OF 
PRIVATE COMPANY 
The following is a summary, in columnar form, of the facts of the 


reference and the decision of the Board of Review (1 C.T.B.R. (N:S.) 
(1950), Case No. 33). 


Particulars of Claimed by Allowed by Allowed by 
company taxpayer Commissioner Board 











Sheet metal manufacturer. Paid-up 

eapital £1,000 all owned by 

directors. Sales £58,248. Net 

profit £12,324. Managing direc- 

tor’s wife a graduate pharma- 

ceutical chemist. Duties in- 

volved frequent and regular 

attendance at factory, and as- 

sumption of sole responsibility 

during managing director’s 

absence. 
Managing directo a £832 £832 oa 
His wife .. ‘i a 416 104 £416 
His daughter 
ee A be 















WAR-TIME (COMPANY) TAX 


Appellant company, which was incorporated in Great Britain 
under the U.K. Companies Act, carries on business in Australia of 
supplying electric energy to Adelaide and environs. Substantially all 
of appellant’s assets consisted in its undertaking in Australia. Of its 
paid-up capital of £3,625,000 an amount of £3,000,000, subseribed for 
principally in Australia, had been paid up before there was any 
appreciable divergence of Australian currency from sterling. The 
remaining £625,000 consisted of three issues made up of capitalization 
in 1935 of profits to the extent of £125,000 and issues of preference 
capital made in Adelaide in 1937 and 1939 and amounting to £500,000 
which was paid up in Australian money. In the company’s balance 
sheets and accounts, items were shown, some in pounds sterling and 
some in pounds Australian, without discrimination. On appeal by 
the Commissioner against an order of Dixon, J., that the sum of 
£3,000,000 was pounds sterling and must for the purpose of 
s. 24(1)(a) be converted into Australian money at the rate of 
exchange applying during the relevant accounting periods—Held: 
dismissing the appeal, that s. 24 (1)(@) requires that, in ascertaining 
the capital employed in an accounting period, the amount of capital 
which stands paid up during the accounting period shall be reckoned 
in Australian currency converted by reference to the rate of exchange 
obtaining in the accounting period, namely, £A.125 to £stg.100, and, 
accordingly, that the amount of £stg.3,000,000 should be reckoned as 
£A.3,750,000 in caleulating the capital employed. 

Per Kitto, J. (Webb, J., agreeing): The amount of accumulated 
profits to be brought into the calculation of capital employed in terms 
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of s. 24 (1)(6) was not reducible by any notional or contingent loss 
represented by the addition to paid-up capital of £A.750,000 exchange, 
and no adjustment could be made under s. 24 (1) (7) to allow for any 
such supposed or actual loss. 


Decision of Dixon, J. (4 A.I.T.R. 206), affirmed. (F.C. of T. v. 
Adelaide Electric Supply Co. Ltd—Full High Court, 29 September 
1950.) 


INITIAL REPAIRS 


The taxpayer in 1948 painted a house which he had acquired in 
1944 as a beneficiary in his mother’s estate. The house had previously 
been painted in 1938. The painting by the taxpayer had been delayed 
through war-time conditions and more work had to be done in 1948 
than if the property had been painted at the time of acquisition in 
1944. The cost of the painting was £117 of which the Commissioner 
allowed £58. 

Decision: The taxpayer was entitled to a deduction of £70 (1 
C.T.B.R. (N.S.) (1950), Case No. 18). 

During income years ended 30 June 1945, 1946 and 1947, the 
taxpayer effected repairs to a terrace of five rent-producing brick 
cottages purchased by her in August 1943. Certain documents pro- 
duced by the Commissioner demonstrated that the cottages were in a 
bad state of disrepair at the time of purchase. The sums expended by 
the taxpayer during the three relevant years and the amounts allowed 
by the Commissioner were as follows :— 

Year ended Expended by Allowed by 

30 June Taxpayer Commissioner 
1945... re 7” m £256 £100 
1946 .. - bi ov 156 47 
1947 .. . : i 123 50 


The taxpayer objected, and claimed that the balance of the expen- 
diture was an allowable deduction. 


Decision: Taxpayer’s objection disallowed, as she had failed to 
demonstrate that the amounts in dispute were not spent in remedying 
defects which existed at the time of purehase (1 C.T.B.R. (N.S.) 
(1950), Case No. 55). 

The taxpayer bought a pair of semi-detached single-fronted brick 
houses in September 1944 for £650. During year ended 30 June 1948 
he claimed a deduction of £449 in respect of repairs to the houses. 
Of this sum the Commissioner allowed £50. The taxpayer objected. 

Decision: Taxpayer’s objection disallowed. 

Per the Board: ‘‘The fact that the work on the houses was not 
done until three and a half years after the taxpayer acquired them is 
not in itself inconsistent with the decision of the Commissioner. We 
cannot see how the delay, which might have been caused by unwilling- 
ness or inability on the part of the taxpayer to have the work done 
earlier, can be used to challenge the basis upon which the Commis- 
sioner made his decision—that is, that at the date of the purchase 
the houses were in a state of disrepair and that the disallowed expen- 
diture was incurred to make good the defects and that the work done 
resulted in alterations and improvements to the _ properties.’’ 
(1 C.T.B.R. (N.S.) (1950) Case No. 68.) 
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TAXATION OF RESIDENTS 


The taxpayer, formerly employed in Malaya and having an ex- 
Australian domicile, arrived in Australia in March 1941. He left 
Australia in September 1946. During income years ended 30 June 
1942 and 1943, he derived ex-Australian income, which, if he were a 
resident, would not be exempt under s. 23 (q) of the Assessment Act. 
The Commissioner assessed the taxpayer on the footing that he was a 
resident. Decision: Conceding an ex-Australian domicile to the tax- 
payer and assuming that his permanent place of abode up to 1941 was 
Malaya, he was, during the relevant period, in fact, a resident of 
Australia and was liable to tax as such (1 C.T.B.R. (N.S.) (1950), 
Case No. 29). 


PERMANENT REDUCTION OF INCOME OF BENEFICIARY 
OF TRUST ESTATE 


The Commissioner applied the averaging provisions of Division 
16 of Part III of the Assessment Act to the assessment of the tax- 
payer’s income for year ended 30 June 1948. The taxpayer claimed 
that as her income had been permanently reduced to an amount which 
was less than two-thirds of her average taxable income, s. 155 should 
apply and the income of the subject year should be taxed at the rate 
appropriate to her actual taxable income. By far the major part of 
the taxpayer’s income was derived as a beneficiary of a trust estate. 
The estate derived income from an hotel business and from rents of 
shops on the ground floor of the hotel building, of which the trustees 
were lessees. The net incomes of the estate and the taxpayer’s taxable 
incomes for the specified years were as follows :— 
Year ended 
30 June Estate income Taxpayer ’s income 

1944 a a .. Unknown £6,658 

1945 e es ar £17,906 6,224 

1946 sy - os 19,087 6,792 

1947... a we 10,933 3,946 

1948 . ne wd 8,435 3,012 

£26,632 
1949. re si 6,944 2,490 
1950 os - baa 3,228 1,272 (as returned) 


The taxpayer’s average income for the relevant years 1944-1948 was 
£5,326 (£26,632 —5). Two-thirds of £5,326 equals £3,551, whereas 
the taxpayer’s actual taxable income for 1948 was £3,012. The three 
main factors responsible for the substantial fall in the net income of 
the estate subsequent to 1947 were heavy increases in rental payable, 
rates and wages. The Board, after a close scrutiny, estimated that 
the maximum taxable income that the taxpayer could expect in the 
foreseeable future was £3,094. 


Decision: Taxpayer’s objection allowed. On the evidence the 
taxpayer’s income of year ended 30 June 1948, had been reduced to 
a sum less than two-thirds of her average taxable income; that such 
reduction was of a permanent nature, and, therefore, s. 155 should be 
applied to the assessment of that year (1 C.T.B.R. (N.S.) (1950), 
Case No. 20). 
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AMOUNT DUE AT END OF INCOME YEAR FOR 
EMPLOYEES’ HOLIDAY PAY 


The Victorian Factories and Shops (Annual Holidays) Act 1946 
seeks to ensure that workers as defined by the Act will have an annual 
holiday of two weeks. To this end it imposes on an employer, inter 
alia, an obligation to pay each worker an amount equal to two weeks’ 
ordinary pay as calculated in accordance with the Act for each year 
of employment completed and an amount equal to one twenty-fifth 
of his ordinary pay for any period less than a year. The Act provides 
that the employer shall pay to the worker his holiday pay immediately 
before the commencement of his annual holiday or upon the termina- 
tion of his employment. Where a worker is entitled to an annual 
holiday, the Act provides that it shall be given by the employer and 
taken by the worker before the expiration of six months after the date 
upon which it becomes due or such further period to which the Chief 
Inspector of Factories consents in writing. The Act also provides that 
a worker may seek a court order directing an employer to pay to the 
worker ‘‘the full amount of any remuneration or payment which has 
become due to the worker under this Act.’’ During the year of income 
ended 30 June 1947 the taxpayer, a company, employed workers, and 
in its accounts for that period included a charge of £579 as holiday 
pay which, it claimed, had accrued in that year of income pursuant 
to the provisions of the said Act. No part of the said sum was paid 
by the taxpayer during the said period. The Commissioner having 
disallowed the taxpayer’s objection against disallowance as a dedue- 
tion of the sum of £579, the objection was referred to a Board of 
Review. 

Decision (by majority, Mr. J. A. Nimmo and Mr. R. A. Cotes; Mr. 
H. H. Trebileo dissenting) : The sum of £579 constituted an outgoing 
incurred by the taxpayer in gaining its assessable income during 
year ended 30 June 1947, and was an allowable deduction under 
s. 51 (1). 

Per Messrs. Nimmo and Cotes: The words ‘‘outgoings... 
ineurred’’ in s. 51 (1) are not restricted to payments actually made or 
to liabilities that become due and payable in the year of income, but 
extend te obligations to meet fixed and determinable positive liabilities 
when such obligations are referable to the year of income. New 
Zealand Flax Investments Ltd. v. F.C. of T. (1939), 61 C.L.R. 179, 
1 A.I.T.R. 366, applied. (1 C.T.B.R. (N.S.) (1951) Case No. 108.) 
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Mr. R. A. Cotes held that the general effect of the above-mentioned 
provisions of the Victorian Act was to create a liability against the 
employer which accrued from day to day in respect of each of the 
workers employed by him. The following is an extract from his 
reasons for decision: ‘‘In the case now before the Board, it is clear 
that the taxpayer, because of the fact that it employed persons in 
the process of its business operations, incurred a fixed and inescapable 
liability imposed by statute to grant each of its employees an annual 
holiday on full pay, i.e. to make them a payment, equivalent to their 
ordinary pay, for a prescribed period without receiving any services 
in return. This liability was one which accrued regularly throughout 
the year, and in the event of termination of the services of any 
employee the taxpayer was required to discharge it by payment on 
a pro rata basis. It represented something more than expenditure 
which was ‘no more than impending, threatened, or expected ’—words 
which, I think, were used by Dixon, J., as referring to reserves or 
liabilities of an anticipated but unascertainable amount. Rather, I 
think the liability represented an outgoing which had been ‘encoun- 
tered, run into, or fallen upon’—an outgoing which, whilst it was to 
be discharged at a date subsequent to the last day of the vear of 
income, was a determinable accruing charge which formed part of the 
cost of earning the assessable income. To the extent that this charge 
had acerued due and had not been discharged on the last day of the 
year of income, it was, in my opinion, clearly referable to the income 
of that year.’’ 

It is understood that the Commissioner has lodged an appeal to the High 
Court against the above decision. 


WOOL SALES DEDUCTION ACTS 1950 


The plan of the Wool Sales Deduction (Administration) Act 
1950 and the Wool Sales Deduction Act (No. 1) 1950 and the Wool 
Sales Deduction Act (No. 2) 1950, being Acts Nos. 29, 30 and 31 of 
1950, is in outline as follows: First, a liability is imposed upon the 
producer of shorn wool who (a) sells it or (b) exports it. The liability 
is to pay to the Commonwealth a proportion of, in the one case, the 
price and, in the other case, the value (as appraised) of the wool. 
Secondly, the proportion is fixed at one-fifth for the financial year 
1950-51 but the fixing by Parliament of another fraction for a later 
financial year is provided for; if, however, it is not done one-fifth 
is to stand as the proportion for that year. Thirdly, in the case of 
sale, the wool-selling broker must deduct the proportion from the 
price and pay it to the Commissioner of Taxation and give his client 
a certificate of the amount; in the case of export the producer must 
pay the proportion of the value to the Commissioner of Taxation 
before he exports the wool and the Commissioner must give him a 
certificate of the amount. Fourthly, the producer is to send in the 
certificates with his income tax return for the year of income in which 
the wool is sold or exported ; the Commissioner is to credit the amount 
they show against his liability for tax for that year and provisional 
tax for the next year after deduction of provisional tax for the cur- 
rent year and then against his liability for past income tax if there 
be any such liability undischarged. If there be any unapplied residue 
of the amounts of the certificates, it is to be repaid to the producer. 
Fifthly, if a proportion is fixed by a statute for a subsequent year 
and it differs from that prevailing at the opening of the year, the 
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necessary adjustments are to be made in the amounts of the certifi- 
cates given in the meantime and the differences paid to or by the 
producers accordingly ; and if for two consecutive years no statute is 
passed specifically fixing the proportion for the year of income, then 
its operation ceases or is suspended until that is done. At any time 
the operation of the Acts No. 30 and No. 31 may be terminated by 
proclamation. These Acts deal with the imposition of the liability, 
the amount of the proportion, and its continuance from one year to 
the next and the power to terminate the Acts by proclamation. They 
each say that expressions used in the respective Acts shall have the 
same meaning as in Act No. 29, and they expressly provide that the 
subsection continuing the proportion from one year to the next shall 
be subject to the provisions contained in Act No. 29 for refunds 
where a less proportion is fixed for a financial year after its commence- 
ment and where no proportion is fixed for a financial year before the 
end of the financial year. In a suit to determine the validity of the 
legislation, the plaintiffs contended that the Acts were not laws ‘‘with 
respect to taxation’’ within the meaning of s. 51 (ii) of the Consti- 
tution, or, alternatively, if the Acts were within s. 51 (ii) then they 
were ‘‘laws imposing taxation’’ within the meaning of s. 55 of the 
Constitution and involved a contravention of that provision. Held: 
that the Acts were a valid exercise of Commonwealth powers. 


Per Dixon, Webb, Fullagar and Kitto, JJ.: ‘‘(1) The legislation 
is ancillary and incidental to the imposition and collection of income 
tax and provisional tax and, accordingly, all three Acts are valid 
laws ‘with respect to taxation’ within the meaning of s. 51 (ii) of 
the Constitution. (2) None of the three Acts was a ‘law imposing 
taxation’ within the meaning of s. 55 of the Constitution so that no 
question arose as to the application of that provision.’’ 


Per Latham, C.J., and McTiernan, J.: ‘‘All three Acts are laws 
‘with respect to taxation’ within the meaning of s. 51 (ii) of the 
Constitution and, whilst Acts Nos. 30 and 31 are ‘laws imposing 
taxation’ within the meaning of s. 55 of the Constitution, they each 
deal only with the imposition of taxation and they each deal with one 
subject of taxation only and hence involve no infringement of that 
provision. ’’ 

Per Dixon, Fullagar and Kitto, JJ.: ‘‘Section 4 (3) of Act No. 30 
and Act No. 31 is not capable of a constantly repeating operation as 
it deals only with any one year in which the Parliament passes no 
specific Act fixing a proportion of the sale value or the appraised 
value, as the case may be, to be paid to the Commonwealth. A second 
consecutive failure by the Parliament to fix a proportion would mean 
that the legislation is spent.’’ 


(Moore and Anor. v. Commonwealth of Australia, High Court, 
22 March 1951.) 


TRUST ESTATES 
When residue ascertained 
A testatrix died on 24 May 1947. At 30 June 1948 the trustees 
held assets valued at £11,366. The only liabilities at that date were 


outstanding death and succession duties and executor’s commission 
of an estimated total of £774. The Commissioner assessed the trustee 
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of the estate under s. 99 of the Assessment Act in respect of the whole 
of the net income of year ended 30 June 1948 on the ground that at 
30 June 1948 the residue of the estate had not been ascertained. The 
trustee objected on the ground that the deceased’s husband, in terms 
of the will, was presently entitled to two-fifths of the income so 
derived and that the trustee should not have been assessed under s. 99 
upon that part of the net income. There was no dispute as to liability 
under s. 99 in respect of the remainder of the income. 


Decision: The trustee’s objection allowed. The residuary estate 
was determined by or before 30 June 1948, and the husband was 
presently entitled to the two-fifths share of the income derived from 
the residuary estate during income year ended 30 June 1948. 


Whiting and Others v. F.C. of T. (1944), 68 C.L.R. 199, 
2 A.I.T.R. 421, distinguished on the facts. 


Per the Board: ‘‘The estate under review presents a very differ- 
ent picture. There are no prior annuities or legacies. The estimated 
liabilities at 30 June 1948 were well within the capacity of the 
corpus of the estate upon which they were a charge, and there was no 
possibility that it would be necessary to draw upon the income of the 
estate to meet them. The liabilities were ‘provided for’ in the sense 
that there would be money available to meet them when they became 
due and payable. Because of the vastly different circumstances of 
the two cases, it is apparent that the decision in the Whiting Case 
cannot be relied upon to defeat automatically the claim in the case 
now under review”’ (1 C.T.B.R. (N.S.) (1950) Case No. 64). 





Probate of the will of testator, who died on 23 April 1947, was 
granted on 13 April 1948. So far as relevant to this review, testator’s 
estate (consisting mainly of (a) a grazing property valued for probate 
at £24,776 and (b) a half-share of a partnership grazing business 
valued at £17,256) was devised upon trust as to capital and income 
of his residuary estate for his seven children, one of whom at the 
relevant time was an unmarried minor, in unequal specified shares 
for their use and benefit absolutely. In respect of year ended 30 June 
1948 the trustees were assessed under s. 99 upon £15,617, being profits 
of the estate from the carrying on by the trustees of the grazing 
business (a) above. By 30 June 1948 all but minor debts had been 
paid, including State probate and succession duties. Against a credit 
balance of over £9,000 with its woolbrokers, the estate’s commitments 
were: estate duty of £2,644, not then assessed, but provided for as an 
estimated sum of £3,364; unassessed income tax on income prior to 
testator’s death later assessed at £2,200;;: a loan of £3,000 from the 
partnership; £791 proceeds of insurance policy bequeathed to the 
widow and which had been collected but not paid over to her. On 
objection by the trustees :— 


Decision: As a result of the advanced state of the administration 
of the estate, the residuary estate had by 30 June 1948 been so sub- 
stantially ascertained as to make the income thereof that of the 
beneficiaries and not of the executors; accordingly, the beneficiaries 
were individually assessable under s. 97 on their respective shares of 
the £15,617, excepting the one minor beneficiary whose share was 
assessable to the trustees in terms of s. 98 (1 C.T.B.R. (N.S.) (1951) 
Case No. 89). 
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EXEMPTION UNDER SECTION 23 (p) 
Meaning of ‘‘right to mine”’ 

Section 23 (p) exempts income derived by a bona fide prospector 
(as defined) from the sale, transfer or assignment by him of his 
‘*ri¢hts to mine’’ in a particular area in Australia (including Papua) 
or in the Territory of New Guinea for gold or for any metal or 
mineral prescribed by regulation. 

A ‘‘right to mine’’ is a term of wider application than a ‘‘lease’’. 
The essential feature of a lease is that it is a contract for the exclusive 
occupation of land for a determinate period (Landale v. Menzies 
(1909), 9 C.L.R., per Griffith, C.J., at pp. 100-101). For example, the 
expression ‘‘right to mine’’ would embrace a licence where the feature 
of exclusive occupation is absent. 

All mining titles in New South Wales are regulated by the 
Mining Act 1906-1946. The words ‘‘right to mine’’ do not appear in 
that Act. There are two titles under which mines are worked in New 
South Wales. 

(a) Mining Tenement, e.g., a mineral claim being a ‘‘right’’ to 

mine on Crown Land which is available for tenure under a 
miner’s right. This tenement must be registered annually 
with the Local Mining Registrar. Any transfer or other deal- 
ing must be registered. A sub-lease or working agreement 
may be made without the Minister’s consent. There are no 
royalties payable to the Crown under this tenure. 
Leases under Mining Act on both Crown and private land. 
These are granted by the Governor-in-Council and all trans- 
actions including transfers, sub-leases, ete., must be regis- 
tered and receive the Minister’s concurrence. On any private 
land in which the mineral is privately owned (i.e., there is 
no reservation to the Crown), the owner may enter into any 
agreement with a third party without reference to the 
Department. Rent and royalties are payable to either Crown 
or the owner of the land. Where the mineral is privately 
owned, the Crown may grant a lease in certain instances— 
assuming the owner has objected to lease. 

It is considered that an authority to enter and prospect on 
private land, granted by a local warden for a selected mineral, is a 
right to prospect only and is not a right to mine. The right to pros- 
pect is granted to enable the grantee to determine whether minerals 
exist. If minerals are discovered, then the prospector may apply for 
a lease. The Mining Act does not provide for transfers of authority 
to enter so that the prospector may not sell any title. It is understood 
that, in practice, where the prospector desires at this stage to dispose 
of his interest, he lodges an application for a lease, nominating the 
purchaser as lessee. Owing to necessary delay in the issuing of a 
lease, the Act provides that mining operations may be carried on 
pending the issue of the lease. It would seem, therefore, that by a 
benevolent interpretation the lodgment of a lease application may 
confer a right to mine. 


Meaning of ‘‘sale, transfer or assignment’’ as used in s. 23 (p) 
In order to gain exemption under s. 23 (p), the income must be 
derived from the ‘‘sale, transfer or assignment’’ of a right to mine, 
such as a mining tenement or a lease, or possibly, an application for 
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such a lease. It is considered that the assignment of an cption, being 
a mere irrevocable offer, does not constitute a sale, transfer or assign- 
ment of a right to mine within the meaning of s. 23 (p). Moreover, 
it is clear that the grant of a lease, sub-lease, licence or profit-a- 
prendre does not answer the description of ‘‘sale, transfer or assign- 
ment’’. 


Meaning of ‘‘income’’ as used in s. 23 (p) 


Section 23 (p) refers to income derived from the sale, transfer or 
assignment of the prospector’s rights to mine. It is considered that 
if the ‘‘income’’ answers that description it is exempt under s. 23 (p) 
if all conditions imposed by that paragraph are satisfied, and it 
matters not whether the ‘‘income’’ takes the form of a lump sum 
payment, or of an ascertained sum payable by instalments, or takes 
the form of royalties, or of commissions based on the net profits of 
the purchaser. 


The above conclusion is based on the opinion that the specific 
provisions of s. 23 (p) over-ride those of s. 26 (f)—royalties—and 
s. 84—premiums on assignment of leases. 


DEDUCTIONS RELATING DIRECTLY TO INCOME 
FROM DIVIDENDS 


The taxpayer company, a resident, derived assessable dividends 
during the relevant year of income and was therefore entitled to the 
rebate provided by s. 46 (1) of the Assessment Act. In calculating 
the amount subject to the rebate the Commissioner deducted from the 
gross dividends: (a) £781 (proportion of interest incurred), and 
(b) £52 (cost of collection, 24 per cent). The company objected, but 
admitted that if the circumstances of the case warranted any deduc- 
tions at all, the amounts so deducted were not excessive. 

Decision: Taxpayer’s objection disallowed: (i) In the application 
of s. 46 (3) for the purpose of ascertaining the part of the dividends 
included in the shareholder’s taxable income, the deductions allowable 
from income from dividends should be ascertained in accordance with 
s. 50. 

(ii) In interpreting s. 50: (a) a deductible loss or outgoing 
incurred in gaining or producing one type of income only ‘‘relates 
directly’’ to that type of income within the meaning of s. 50 provided 
the relationship be direct, not indirect, circuitous or roundabout; 
(b) where a deduction relates directly to dividends and to some other 
class of income a ‘‘part of the deduction’’ relates directly to income 
from dividends, the problem being merely to ascertain the part relat- 
ing to the dividends. 


(iii) The process of dissection and apportionment enunciated by 
the High Court in Ronpibon Tin N.L. v. F.C. of T., Tongkah Com- 
pound N.L. v. F.C. of T. (1949), 78 C.L.R. 47, 4 A.I.T.R. 236, for the 
purpose of ascertaining ‘‘the extent to which’’ a sum is deductible 
under s. 51 should be adopted for the purpose of ascertaining a ‘‘ part 
of a deduction’’ under s. 50 (a). 

(iv) Although in North Australian Pastoral Co. Ltd. v. F.C. of T. 
(1944), 71 C.L.R. 623, Dixon, J., had remitted the assessment to the 
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Commissioner for re-assessment because, inter alia, the procedure laid 
down by s. 46 (3) had not been followed, nevertheless the Board of 
Review had power, under s. 193, to pursue the matter to finality in 
consequence of any decision it might reach in the course of the review. 
Per the Board: ‘‘It would seem that, in refraining from following 
this procedure and continuing to calculate the taxable income without 
any specific deduction from dividends, the Commissioner has taken a 
considerable risk. No doubt, from a practical point of view, the Com- 
missioner sees no advantage in making a specific deduction from the 
dividends in arriving at taxable income, since the gross tax upon that 
taxable income would not be thereby in any way affected. But the 
remarks of Dixon, J., 71 C.L.R. 635, raise a grave doubt as to 
whether it is not something which has to be done if the Commissioner 
proposes at a later stage of the assessment to reduce the rebatable 
dividends by making deductions therefrom in terms of s. 46 (3).’’ 

(v) As to the proportion of interest deducted, £781, a sufficiently 
intensive examination of the company’s records should reveal how 
much of the moneys invested in shares represented borrowed money. 
The interest paid on that amount would be a part of a deduction 
which related directly to income from dividends. The admission of 
the taxpayer rendered this task unnecessary. The amount deducted 
by the Commissioner was not excessive. 

(vi) A part of some, at least, of the allowable deductions, such as 
audit fees, directors’ fees, salaries, ete., related directly to income from 
dividends. The application of the processes described by the High 
Court in the Ronpibon Case might present difficulty, but the task was 
unnecessary in view of the company’s admission. The amount 
deducted by the Commissioner, £52, was not excessive. 

(vii) The sums of £781 and £52 were deductible from dividends 
in accordance with s. 50 (a), and therefore the same amounts should 
be deducted from the dividends for the purposes of s. 46 (3). 
(1 C.T.B.R. (N.S.) (1950), Case No. 56.) 


EXPENDITURE BY LESSEE IN MAINTAINING USE 
OF BACK ENTRANCE TO PREMISES 


The taxpayer was the lessee of premises. He incurred $3,200 
legal expenses in protecting his rights against his landlord who had 
made certain alterations, with the result that the back entrance to the 
subject premises was blocked. Held: That the sum was expended to 
protect or maintain the rights which the taxpayer claimed belonged 
to him as a part of his lease, and was therefore an expenditure in 
respect of a capital asset of the taxpayer. Accordingly, the sum of 
$3,200 was not an allowable deduction (Dube v. Minister of Nat. Rev. 
(1950), 3 Can. Tax A.B.C. 253). 

It is considered that expenditure of the above nature is an allow- 
able deduction under s. 51 (1) of the Commonwealth Act, on the 
ground that it is expenditure incurred in the course of carrying on a 
business merely to enable that business to be carried on as before, 
without improving, enlarging or enhancing any of its assets. If it 
could be said to have been also expended for the purpose of main- 
taining as distinct from improving a capital asset, namely the tax- 
payer’s lease, it is nevertheless not expenditure of a capital nature 
(Southern v. Borax Consolidated Ltd. (1940), 23 T.C. 597). 
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PROFITS OF RACE MEETING SHARED BY CLUB UNDER 
AGREEMENT WITH TWO OTHER BODIES 


Whether joint venture 


The taxpayer, a registered race club, conducted two race meet- 
ings on what was described as a ‘‘fifty-fifty’’ basis with two local 
bodies represented by the St. Patrick’s Day Celebrations Committee 
and the R.S.S. & A.1.L.A., respectively. These bodies were bound to 
contribute one-half of any loss, limited in one instance to £150. The 
Commissioner included the whole of the profits of these two meetings 
in the taxpayer’s assessable income. The taxpayer claimed that it was 
assessable only in respect of one-half of the said profits on the ground 
that each of the meetings was conducted as a joint venture by the 
taxpayer and the respective associations; accordingly, one-half of the 
proceeds of each meeting belonged, not to the taxpayer, but to the 
association with which the joint venture was conducted. 

Decision: The taxpayer was assessable only in respect of one-half 
of the proceeds of each of the two meetings. The contract entered 
into with each of the two bodies was a bona fide contract to share the 
net profits equally; each of the meetings was conducted as a joint 
venture and, as such, was included in the definition of ‘‘ partnership’”’ 
in s. 6 of the Assessment Act; the contracts were not illegal; and 
under the terms thereof each of the bodies was entitled to enforce its 
claims against the taxpayer for its share of the profits (1 C.T.B.R. 
(N.S.) (1950), Case No. 39). 

In Hutchinson & Co. (Publishers) Ltd. v. Turner, [1950] 2 All 
E.R. 633—cited in November 1950 issue of Current Taxation, at p. 79 
—where the profit on sale of certain publications was handed over to 
a charity, Vaisey, J., said, at p. 635, ‘‘I am wholly unable to find any 
agreement here, whether of agency or otherwise, and I am equally 
unable to spell out of what was done or said any trust’’. The Board 
of Review distinguished Hutchinson’s Case, because in the ease under 
review ‘‘there was an express agreement to share profits and losses’’. 

It is considered that the decision in 12 §.Af. T.C. 526, p. 426, 
should be distinguished for the same reason. In that case a race club 
held a special meeting, under permission, ‘‘in aid of’’ a charitable 
organization, and it was held that the taxpayer alone was entitled to 
the gross takings. 


INCOME FROM GOLD AND COPPER MINES 


Section 23 (0) provides for the exemption of ‘‘the income derived 
by a person from the working of a mining property in Australia or 
in the Territory of New Guinea principally for the purpose of obtain- 
ing gold, or gold and copper, provided that in this case the value of 
the output of gold is not less than forty per centum of the total value 
of the output of the mine’’. 

In paragraph [291] of Commonwealth Income Tax Law and 
Practice, 3rd Edn., it is said that the expressions ‘‘output of gold’’ 
and ‘‘output of the mine’’ contained in s. 23 (0) referred to the 
respective outputs for the year of income. 


Advices have been received that this statement is not in accord- 
ance with the official view. The Department has ruled that the benefit 
of the exemption provided by s. 23 (0) does not depend upon the 
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output of gold during the particular year of income as compared with 
the total output of the mine for that year. Exemption is granted 
where the value of the output of gold is not less than 40 per cent of 
the total value of the output of the mine over the whole period during 
which the mine has been worked. 

The whole of the income derived by a person from the working 
of a mining property in Australia or New Guinea is exempt under 
s. 23 (0) where the working of such property is principally for the 
purpose of obtaining gold (i.e., the major output of the mine is gold) 
or principally for the purpose of obtaining gold and copper (i.e., where 
the major output of the mine is gold and copper and where at least 40 
per cent of the output is gold). In the case of a gold and copper mine 
which also produces some other metal or mineral, it is considered that 
the exemption under s. 23 (0) will apply to the income derived from 
that other metal or mineral provided that the mining property is 
worked principally for the purpose of obtaining gold and copper. 


ADDITIONAL TAX 


Where taxpayer’s agent had contributed to understatement 
of income 


Additional (penalty) tax was charged in the taxpayer’s assess- 
ments equalling 25 per cent. The taxpayer claimed that the additional 
tax was excessive. At the hearing of the reference, the Commissioner’s 
representative admitted that the taxpayer’s agent had contributed 


largely to the understatement of income, but pointed out that the 
agent’s default was the reason for the Commissioner’s remission of 
seven-eighths of the additional tax imposed by s. 226 (2). Decision: 
Taxpayer’s claim disallowed. Per the Board: ‘‘A taxpayer cannot 
avoid his personal obligation to make true and correct returns by 
merely entrusting the preparation of the returns to a registered tax 
agent’’ (1 C.T.B.R. (N.S.) (1950), Case No. 35). 


BETTING GAINS 


Where owner, etc., held to be carrying on business of 
betting, etc. 

The taxpayer raised and raced horses, having from six to eighteen 
at any one time. He did his own training and sometimes did training 
for other people. In addition, he had made a practice of betting on 
horse races. He had no other occupation and spent about thirty weeks 
a year at tace meetings. Held: The facts of the case indicated that 
betting constituted an integral part of the taxpayer’s business and the 
income therefrom was assessable (Badaine v. Minister of Nat. Rev. 
(1951), 3 Can. Tax A.B.C. 226). 


BETTING GAINS NOT DISCLOSED BY HORSE TRAINER 
IN HIS RETURNS 


Whether avoidance of tax due to evasion 
The taxpayer, a horse trainer, omitted betting gains from his 
income tax returns over a number of years. As the result of an 
investigation, the Commissioner issued default assessments and 
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amended assessments on a ‘‘net betterment’’ basis, including addi- 
tional tax equal to 100 per cent. Evidence was given by the taxpayer’s 
solicitor that some twenty years ago he had advised the taxpayer that 
winnings from betting transactions should not be included in his 
returns. The taxpayer claimed (i) that the avoidance of tax was not 
due to evasion; (ii) his estimated cost of living and personal expen- 
diture, viz. £15 per week, was excessive; and (iii) the additional tax 
imposed was excessive. 


Decision: (i) In regard to those amended assessments the issue of 
which depended upon a finding of evasion, having regard to the tax- 
payer’s unblemished record, his credibility as a witness and the 
implicit reliance which a man of his rudimentary education and 
station in life would be bound to place upon his legal adviser, the 
avoidance of tax arising from non-disclosure of assessable income of 
those years was not due to evasion and, accordingly, the amended 
assessments should be cancelled. 


(ii) Having regard to the fact that the estimated cost of living 
included the cost of keeping apprentices in the course of the tax- 
payer’s business, the estimated expenses, for the purpose of calculat- 
ing the taxable incomes of the remaining years under review should 
be reduced from £780 to £550 per annum. 


(iii) The amounts of additional tax included in those assessments 
for years ended 30 June 1936, et seq., which were not cancelled in 
accordance with (i), should be reduced to 10 per cent per annum. 
(1 C.T.B.R. (N.S.) (1950), Case No. 32.) 


WHETHER PARTNERSHIP EXISTS 


By an agreement dated 30 April 1945, the taxpayer and his twe 
sons entered into partnership. One of the terms of the agreement was 
that the partnership should commence from 21 March 1941. In respect 
of year ended 30 June 1943, the taxpayer, for the first time, furnished 
a return on the basis that he was a partner in the firm and, as such, 
was entitled only to a one-third share of the profits thereof. The 
Commissioner assessed the taxpayer as the sole proprietor of the 
business. Decision: On the evidence there was no partnership between 
the taxpayer and his sons during year ended 30 June 1943. Giving 
full weight to the fact that in 1941 the business was registered by the 
taxpayer as a partnership, the whole conduct of the business after 
that date, and up to and, in some respects, including the relevant year 
of income, was wholly inconsistent with the existence of a partnership. 
The mere fact that, as a term of the later written agreement, the 
partnership was deemed to commence on 21 March 1941, did not 
constitute a partnership as from that date—Waddingiton v. O’Cal- 
laghan (1931), 16 T.C. 187, applied (1 C.T.B.R. (N.S.) (1950), Case 
No. 30). 


DEFAULT ASSESSMENTS ON A “NET ASSETS BASIS” 


From 1933 onwards the taxpayer was a market gardener. He was 
a native of Yugoslavia and arrived in Australia in 1924. Between 
then and 1933, he worked as a sleeper cutter and as a miner. In 1945 
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the Commissioner investigated the taxpayer’s affairs for the ten years 
ended 30 June 1943, and discovered a substantial increase in his 
assets not accounted for by the earnings disclosed in his annual 
returns. Accordingly, the Commissioner issued default assessments 
and amended assessments for the six years ended 30 June 1943, based 
on the annual net increase in the taxpayer’s assets. Additional tax 
of 100 per cent was imposed, i.e., the penalty tax provided by s. 226 (2) 
was remitted by 50 per cent. The taxpayer claimed that the assess- 
ments were incorrect in that the Commissioner had not brought to 
account: (a) the taxpayer’s savings prior to the commencement of 
the period, (b) moneys brought into Australia by the taxpayer’s wife, 
and (c) loans of money by his wife, his children and an ex-employee. 
The taxpayer also claimed that the penalties imposed were harsh and 
unreasonable. 


Decision: (i) The taxpayer’s evidence could not be accepted, 
except where corroborated by valid documents or sound oral evidence. 
In one respect acceptable evidence of cash on hand was given by the 
taxpayer’s solicitor, who stated that in the purchase of a block of flats 
in 1943, the taxpayer had paid the purchase money with treasury 
notes, some of which had been withdrawn from circulation and many 
bore signs of having been hoarded. 

(ii) On the evidence, it was estimated that during the period 
covered by the investigation, the taxpayer had cash in hand amount- 
ing to £900, made up of £500 accumulated from his own savings and 
£400 loaned to him by his wife from her savings. Also, that in each 
of three of the income years an amount of £200 should be admitted as 
a loan from one of the taxpayer’s sons in respect of unpaid wages. 

(iii) That the relevant assessments should be reduced so as to 
reflect the said sums totalling £1,500. 

(iv) The taxpayer over a period of years had consistently evaded 
payment of income tax by knowingly understating his assessable 
income, and some, at least, of his evidence was of a false and mis- 
leading character. In the circumstances, no further remission of 
additional tax should be made, except to conform with the reduced 
assessments. In all other respects the assessments should be confirmed. 
(1 C.T.B.R. (N.S.) (1950), Case No. 24). 


The taxpayer was a draper and mercer. A Departmental inves- 
tigation revealed a substantial unaccounted increase in the taxpayer’s 
assets. As a consequence, original and amended assessments were issued 
for certain years up to year ended 30 June 1943. These assessments 
were based on the taxpayer’s accretion of assets. Additional tax of 
100 per cent was imposed; i.e., the penalty tax provided by s. 226 (2) 
was remitted by 50 per cent. The taxpayer claimed: (a) that such 
accretion was due to non-assessable gambling gains; (b) that he was 
entitled to a deduction of wages paid to his wife; and (c) the amounts 
of additional tax imposed were excessive. 


Decision: (i) The taxpayer had failed to prove that his accretion 
of assets was attributable to non-assessable gambling gains. 

(ii) The taxpayer had established by his books that the sums, 
claimed as wages paid to his wife were actually paid to her for work 
done in and about the taxpayer’s business and his claim in this respect 
should be upheld. 
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(iii) No further remission of additional tax should be made, 
except in conformity with the reduction in the taxable incomes as 
provided by (ii). 

(iv) In all other respects the assessments should be confirmed. 
(1 C.T.B.R. (N.S.) (1950), Case No. 27.) 


INTEREST PAYABLE ONLY OUT OF SURPLUS REVENUE 
When interest incurred 

The taxpayer company claimed a deduction of one year’s interest 
on certain debentures. Under the trust deed interest was payable 
‘fonly out of the net annual income of the company’’. In the year 
of claim, the company sustained a net loss without charging the 
interest claimed as a deduction. Held: the interest so claimed was 
not an allowable deduction, for in the absence of sufficient net income 
no liability to pay interest had arisen (Emu Bay Railway Co. Ltd. v. 
F.C. of T. (1944), 3 A.I.T.R. 126). 

The taxpayer company issued, in 1902, £973,723 6% Cumulative 
Income Debenture Stock by way of conversion of a pre-existing issue 
of debentures which had been issued for the purpose of obtaining 
capital for the carrying on of the company’s business. The 1902 stock 
entitled holders to interest at six per cent per annum on the capital 
amount from 30 June 1898, payable only out of the surplus revenue 
of the company after providing for interest on prior borrowings and 
other revenue charges. Because the company did not have any such 
surplus revenue at any time during the twelve years ended 30 June 
1910, no interest on the stock became payable or was paid from 30 
June 1898 to 30 June 1910. The contingent liability for interest for 
that period amounted to £701,080. In 1910, as part of a scheme for 
the re-organisation of share and loan capital, the holders of the 1902 
stock agreed to accept in full satisfaction of all their claims to prin- 
cipal moneys, premium, and interest, £600,000 new 4% Debenture 
Stock, 519,781 new fully-paid £1 ordinary shares, and reversionary 
certificates to an amount of £701,080. Although a directors’ circular 
described the reversionary certificates as ‘‘representing all arrears 
of interest to 30 June 1910’’, the indenture which carried the scheme 
into effect did not discriminate between principal and interest. So 
far as concerned the certificates the indenture provided that certifi- 
eates to the nominal amount of £809,000 should be created, the 
holders to be entitled to participate pari passu in the distribution of 
a share of the net profits to be from time to time distributed by way 
of redemption or purchase of the certificates. 

Certificates to the full amount of £809,000 were issued as to £701,080 
to holders of the 1902 stock and as to £107,920 to the holders of 
original ordinary and founders’ shares. During the year ended 30 
June 1944 the taxpayer expended £2,966 (provided out of profits of 
the previous year) in redeeming certificates, and out of profits of the 
year ended 30 June 1944 it made a provision of £3,089 for further 
redemptions. The taxpayer claimed that the sum of £2,966 was an 
allowable deduction under s. 51 (1) or, alternatively, that the sum of 
£3,089 was so allowable. 

Held, allowing the taxpayer’s appeal on the primary ground :— 

(1)(a) that although the indenture giving effect to the 1910 scheme 

did not discriminate between principal and interest, the 
correspondence between the amount of unpaid interest and 
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the amount of the certificates issued to stock holders and the 
correspondence in kind between the rights conferred by the 
certificates and those previously possessed by the stock 
holders with respect to interest were such as to show that 
certificates issued to those holders were specifically referable 
to their unpaid interest ; 


that certificates issued to stock holders did not operate as 
payment or satisfaction of their unpaid interest, but merely 
altered the method by which that interest was to be paid 
and, accordingly, redemptions of such certificates represented 
a payment of interest properly deductible ; 


that whilst the indenture made profits the exclusive source 
for redemption of the certificates, moneys actually expended 
in the year of income in redeeming certificates issued to stock 
holders were nevertheless not paid out of taxable income but 
were an outgoing incurred in producing assessable income 
and were therefore deductible under s. 51 (1) of the Act; 


that although appellant was unable to prove exactly what portion 
of the sum of £2,966 was applied in redeeming certificates issued 
to stock holders in respect of unpaid interest as against certifi- 
eates issued to holders of ordinary and founders’ shares (which 
latter certificates were admittedly of a capital nature), the assess- 
ment had been shown to be excessive and the Commissioner’s 
decision on the objections should be set aside and the objections 
remitted to him for reconsideration. 


(Midland Railway Co. of Western Australia Ltd. v. F.C. of T., High 
Court, 21 November 1950.) 


‘*Reliance was placed by the Commissioner upon C. of T. (W.A. 
v. Boulder Perseverance Ltd. (1937), 58 C.L.R. 223, 1 A.L.T.R. 203, 
and Walker (A. W.) & Co. v. I.R. Comrs. (1920), 12 T.C. 297. In my 
opinion these cases do not require the conclusion that a payment of 
interest on money borrowed for the purposes of a business, when the 
eontract under which it is payable makes the profits of the business 
the exclusive source for its payment is to be held on that account not 
to be an allowable deduction under s. 51. If, as is the case here in 
my opinion, interest is an outgoing incurred in producing the assess- 
able income, it cannot with consistency be said to be payable out of 
taxable income. To say that it is payable out of profits, or even out 
of net profits, is not to say that it is payable out of taxable income. 
Confusion may easily arise from cases dealing with the question 
whether particular payments are to be regarded as made in the 
course of ascertaining profits or out of profits when ascertained, 
because of the different senses in which the word ‘profits’ may be used. 
In this ease, for instance, counsel for the Commissioner referred to the 
statement of the Privy Council in Pondicherry Railway Co. Ltd. v. 
Income Tax Comrs. (1931), 58 L.R. Ind. App. 239, at p. 259, that 
‘a payment out of profits and conditional on profits being earned 
cannot accurately be described as a payment made to earn profits. 
It assumes that profits have first come into existence. But profits on 
their coming into existence attract tax at that point, and the revenue 
is not concerned with the subsequent application of the profits’. But, 
as Lord Greene, M.R., pointed out in British Sugar Manufacturers 
Ltd. vy. Harris (1938), 21 T.C. 528, the word ‘profits’ was there used 
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in the sense of ‘real net profits’; and the statement is inapplicable 
to a case where the relevant question is whether the payments were 
incurred in producing, not real net profits (which may approximate 
to taxable income), but assessable income, which by definition includes 
gross income (s. 25). The effect of the indenture of 1911 is that the 
reversionary certificates are redeemable out of profits ascertained 
without allowing for the expenditure involved in such redemption ; 
and those profits are not taxable income, but consist of assessable 
income less certain deductions only. The British Sugar Manufac- 
turers’ Case tends strongly to support the contention of the company 
in the present case, and in my opinion the proper conclusion is that 
the moneys expended in redeeming reversionary certificates which 
were issued to holders of 6% Cumulative Income Debenture Stock are 
an allowable deduction under s. 51’’—per Kitto, J. 


EMPLOYEES’ PROVIDENT FUNDS 


Where employee withdraws amount standing to his credit in a 
provident fund during currency of employment 


The taxpayer was a member of an employees’ provident fund, 
to which both his employer and the taxpayer made contributions. 
Normally, the amount standing to a member’s credit was payable on 
retirement or death. The rules of the fund were radically altered and 
the taxpayer exercised his right to withdraw the sum then payable 
to him, whilst remaining an employee of the contributing employer. 
He received £515 3s. from the trustees of the fund, made up of (a) 
£289, employer’s contributions. and interest thereon; (b) £43, interest 
on taxpayer’s own contributions; and (c) £183, the amount of the 
taxpayer’s contributions. The Commissioner assessed the sum of £289 
as income from personal exertion and the sum of £43 as income from 
property. He excluded from the assessment the amount of the tax- 
payer’s contributions. 


Decision: Assessment confirmed (1 C.T.B.R. (N.S.) (1950), Case 
No. 69). 


SURPLUS ON SALE OF DUPLEX BY BUILDER 


The taxpayer, a builder and contractor, was assessed in respect 
of the surplus received by him on sale of a duplex built by him in 
1936 and sold by him in 1947. Held: on the evidence, the taxpayer 
had made an investment in the duplex quite apart from his ordinary 
business of building and selling houses as soon as possible after they 
were completed, and, accordingly the surplus on sale was not assess- 
able (No. 13 v. Minister of Nat. Rev. (1951), 3 Can. Tax A.B.C. 397). 


LOSS ON SHARES 
Whether acquired for profit-making 


Taxpayer acquired shares in a company in 19532, at a cost of £295. 
Upon liquidation of the company he received during year ended 30 
June 1946 an amount of £30, thereby sustaining a loss of £265, which 
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he claimed was an allowable deduction under s. 52. The shares had 
been held for fourteen years and there was no evidence that taxpayer 
had ever attempted to dispose of them, although it was stated that 
they had risen in value after taxpayer acquired them. No evidence 
whatever was put before the Board to displace the view that the 
shares had been acquired to hold and derive dividends therefrom 
rather than as a step in a profit-making undertaking or scheme. 


Decision: Claim disallowed as taxpayer had failed to discharge 
the burden upon him of proving that the assessment was excessive 
(1 C.T.B.R. (N.S.) (1950), Case No. 95). 


LEASE OF LIVESTOCK 


In an endeavour to avoid the application of s. 36 in the case of 
a family partnership created by a primary producer, it not infre- 
quently happens that the livestock is ‘‘leased’’ to the partnership. 
The question arises as to whether such a transaction is a ‘‘disposi- 
tion’’ within the provisions of s. 36. 


A bailment is a delivery of personal chattels on trust, express or 
implied, that the trust shall be duly executed and the chattels re- 
delivered in either their original or an altered form as soon as the 
time or use for, or condition on which they were bailed shall have 
elapsed or been performed (Halsbury’s Laws of England, 2nd ed., 
vol. 1, p. 724). A bailment differs essentially from a sale. In the case 
of a sale there is no provision for the return of the identical chattels 
in their original or an altered form. The essential feature of a true 
bailment is that the property in the chattel remains in the bailor, 
only the possession passing to the bailee. 


A mutuum is a quasi-bailment. In a contract of mutuum, there 
is a loan of a chattel which is not to be returned in specie, but which 
is to be replaced by something similar and equivalent (Halsbury, 
2nd ed., vol. 1, p. 745). In a contract of mutuum the property in the 
chatte! passes from the lender to the borrower, whereas in the case of 
a true bailment the general property remains in the lender. In South 
Australian Insurance Co. v. Randell (1869), L.R. 3 P.C. 101, wheat 
was deposited by farmers with a miller subject to the depositor’s 
right to demand at any time an equal quantity of like wheat or, in 
lieu thereof, its money’s worth on the day of demand. The wheat 
deposited was mixed with other wheat and used as part of the miller’s 
consumable stock. The wheat was destroyed by fire. The Privy 
Council held that the transaction was not a bailment but amounted 
to a sale, and, accordingly, the miller was entitled to recover under 
his insurance policy in respect of the wheat destroyed. ‘‘There seems 
to be no ground upon which a banker is held not to be a trustee, or 
a banker’s current capital not trust property, that is not applicable 
in principle to the case of a miller and his current stock of wheat, 
which is trading eapital’’ (per Lord Napier, at p. 113). And see 
Chapman Bros. v. Verco Bros. Ltd. (1933), 49 C.L.R. 306, where, in 
a similar set of facts, the High Court applied Randell’s Case to a 
company in liquidation. It is considered that the test to be applied 
in the ease of a lease of livestock is whether the arrangement con- 
stitutes a true bailment or a mutuum. In the case of a true bailment, 
it is considered that s. 36 has no application, but that that section 
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applies to a contract of mutuum. Under a true bailment, the contract 
must require the return of the identical livestock at the end of the 
period of the lease. Moreover, the lessee must have no power of 
disposal of the leased livestock. It is considered there is an implied 
power of disposal where the lessee is entitled to sell any of the leased 
livestock and retain the proceeds. 


Where the arrangement provides that the lessee is obliged to 
return only the equivalent in number, age and quality, it is con- 
sidered that there is a disposition within the meaning of s. 36, with the 
result that the lessor’s assessable income should inelude the market 
value of the livestock on the day of the ‘‘disposal’’ and the lessee is 
deemed to have bought the livestock at the amount of that value. 
Where the contract provides for the return of the identical livestock 
coupled with an undertaking to replace any missing or dead stock, 
it is considered that that undertaking does not convert the lease of 
the original livetsock from a true bailment into a mutuum. The 
question remains whether the market value of the livestock used to 
replace the dead and missing stock is caught by s. 36. In view of the 
observations by Latham, C.J., in Farnsworth yv. F.C. of T. (1949), 
78 C.L.R. 504, and of the application of those observations by the 
3oard of Review No. 2 in 1 C.T.B.R. (N.S.) (1950), Case No. 54, it 
would appear that s. 36 has no application in the case of a continuing 
partnership, with the result that the value of the replacement stock 
is not assessable income of the lessor and is not an allowable deduction 
to the lessee. 


Where the lessor continues to carry on business and leases only a 
portion of his livestock, so that it cannot be said that the lessor has 
disposed of ‘‘the whole or any part of the assets of a business’’ carried 
on by him, it would appear from the decision in 1 C.T.B.R. (N.S.) 
(1950), Case No. 54, that s. 36 has no application whether the arrange- 
ment be a true bailment or a mutuum. In a word, s. 36 has no appli- 
cation to trading stock disposed of by sale, gift, lease or otherwise in 
the case of a continuing business. 


It is further considered that the status of a true bailment is un- 
affected by the fact that the lessee is entitled to the wool and/or the 
progeny of the leased livestock, or by the fact that the lessee under- 
takes to indemnify the lessor for any loss on sale of livestock provided 
that, as previously stated, the proceeds of such sale are the property 
of the lessor and not the lessee. 


See article on this subject by Mr. J. M. Greenwood, pp. 110-11 
of the March 1951 issue of The Australian Accountant. 
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EXPENDITURE INCURRED BY MOTION PICTURE 
EXHIBITOR IN OPPOSING APPLICATION FOR 
LICENCE TO ESTABLISH ANOTHER THEATRE 


Of five motion picture theatres operating in Broken Hill, the 
appellant operated two. During year ended 30 June 1948, appellant 
incurred legal costs in contesting an application for the granting 
of a licence authorizing the applicant to exhibit cinematograph films 
in the Town Hall. Since 1939 appellant had incurred legal costs in 
opposing five other such applications. There was evidence that the 
average attendance at appellant’s theatres was two-thirds of their 
seating capacity and that the competition of a new exhibitor would 
not only reduce appellant’s gross takings but would also force it to 
make heavier expenditure on film hire and advertising. On appeal 
against disallowance of a claim under s. 51 (1) for a deduction of 
the legal costs incurred during year ended 30 June 1948 

Held, dismissing the taxpayer’s appeal: that although the legal 
costs were incurred in gaining or producing appellant’s assessable 
income and the expenditure was appropriate or adapted for that 
purpose, nevertheless the expenditure was an outgoing of a capital 
nature, the essential purpose of the action giving rise thereto being 
to restrict competition to a minimum. (Broken Hill Theatres Pty. 
Ltd. v. F.C. of T. (1951), 5 A.I.T.R. (in course of publication ).) 


SUM RECEIVED BY ACTOR FOR RESTRICTIVE COVENANT 


After the taxpayer, O., had produced the film ‘‘Henry V”’ for a 
company, the latter agreed to pay O. the sum of £15,000 in considera- 
tion of O. entering into a covenant not to appear in any capacity in 
connexion with a film for a period of eighteen months. The object of 
the payment was to avoid counter-attraction while the film ‘‘ Henry 
V’’ was being exploited in England. O. was assessed in respect of the 
sum of £15,000 as being part of his earnings from his vocation. The 
Special Commissioners held, on the contrary, that the sum came to 
O. for refraining from carrying on his vocation, and was a non-assess- 
able capital receipt. Held, dismissing the Crown’s appeal: the Com- 
missioners’ conclusion was one of fact and there was evidence upon 
which they could come to that conclusion (Higgs v. Sir Laurence 
Olivier, English High Court, 11 July 1951). ‘‘Had there been evi- 
dence that this was a regular practice with actors (or, for all I know, 
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successful barristers or other persons in that kind of position), to 
accept sums as a condition of not practising their mystery or exercis- 
ing their art, then, of course, one would say that it was not right to 
come to the conclusion that this was not an incident of the vocation of 
such persons. When that kind of circumstance arises it can no doubt 
be dealt with, but Sir Laurence Olivier gave evidence that he had 
never entered into such an agreement before, and there was ne 
evidence that anybody else had ever done anything of the sort either. 
Therefore it seems to me that it would not have been open to the Com- 
missioners to find that this was an ordinary incident to the carrying 
on of the actor’s vocation. It was, in fact, a very special case in very 
special circumstances, and the Commissioners seem so to have found, 
and I do not think I could upset the finding.’’ Per Harman, J. 


COMPENSATION FOR RECONVERSION OF SHIPS SEIZED 
FOR WAR SERVICE 


For the purpose of its business of freighting blue metal, the tax- 
payer owned and used a ship. In 1940, the use of the ship was requi- 
sitioned by the Navy. Charter fees were paid for its use and the 
charter-party provided that the ship should, unless lost, be redelivered 
to the taxpayer on the expiration of the hiring in the same good order 
as she was delivered to the Navy, fair wear and tear and depreciation 
excepted. The ship was converted into and used by the Navy as a 
minesweeper. In October 1945, the taxpayer applied to the Navy for 
a release of the ship, which the Navy promised as soon as she was re- 
conditioned. Thereupon, in November 1945, the taxpayer wrote 
offering to undertake the reconditioning if the Navy would pay to it 
the expenses involved. The Navy having agreed, a specification quoting 
an approximate sum of £28,000 was obtained in March 1946. In 
April 1946, the taxpayer accepted the Navy’s offer to return the ship 
plus £29,000. Later in the same month, the taxpayer decided that it 
would itself recondition the ship, it being estimated then that the 
work would take six months. Of the £29,000 received, £1,046 was 
treated as estimated charter money during reconditioning, and the 
balance of £27,954 was held against costs of reconditioning, which 
work was begun immediately. In January 1947 it was decided to 
offer the ship for sale. In June 1947, the work was reported as being 
practically completed, and a certificate of sea-worthiness was obtained. 
Efforts to sell the ship having failed, it was decided in October 1947 
to recommence freighting. In November 1947 the ship was lost and 
the taxpayer received the full amount for which she was insured. At 
that date there was an unexpended balance of £12,947 remaining of 
the sum received for her reconditioning. The Commissioner included 
the sum of £12,947 in the taxpayer’s assessable income of the year 
ended 30 June 1948, contending that such sum was income according 
to ordinary usages and concepts or, alternatively, that it was profit 
arising from the carrying on or carrying out of a profit-making under- 
taking or scheme within the meaning of s. 26 (a) of the Act. On 
appeal from the Commissioner’s assessment— 

Held, allowing the taxpayer’s appeal: (1) that the sum of 
£27,954 was the monetary equivalent of the depreciation in the ship’s 
capital value, and as such was not income according to ordinary usages 
and concepts; (2) that there was no evidence of the carrying out of 
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any profit-making undertaking or scheme, so that the balance of 
£12,947 was not assessable income in terms of s. 26 (a). (H. R. Lancey 
Shipping Co. Pty. Ltd. v. F.C. of T. (1951), 5 A.I.T.R. (in course of 


publication ).) 


WOOL CONTRIBUTORY CHARGE* 
by R. E. O’NEILL, A.1.¢.A. 


When the wool contributory charge came into force on and from 
1 July 1946, the Wool Tax Act 1936-1945 was suspended and remains 
so during the time the charge is in operation. The charge was first 
imposed on 1 July 1946 at 5% of the sale value of wool. This per- 
centage charge was designed to meet the sum of the amounts required 
(a) to meet a share of the operating expenses of JO, (b) for payment 
of interest on Commonwealth moneys expended in wool purchases 
under the Disposals Plan, and (c) for payments into the Wool Use 
Promotion Fund. As from 1 August 1947 the charge was reduced 
from 5% to }%, and it was again reduced as from 1 July 1948 to 4%. 
During 1950, the legislation was amended to allow the levying of a 
secondary percentage to provide moneys towards the cost of establish- 
ing and operating a scheme of reserve prices for wool. On 26 August 
1950 regulations reduced the primary percentage to 4% and, at the 
same time, prescribed the rate of secondary percentage at 74%. The 
secondary percentage is distinct and separate from the primary per- 
centage, although the sum of the two percentages is described as the 
rate of charge. The current rate of charge is thus 74%. The maxi- 
mum rate of charge that may be fixed is 10%. 

The charge is imposed on all wool— 

(a) produced in Australia; and 
(b) (i) sold by a broker at auction or otherwise ; 

(ii) purchased by a manufacturer ; 

(iii) subjected by a manufacturer (whether or not he is the 
producer or owner of the wool) to a process of manu- 
facture ; or 

(iv) exported from Australia. 

Wool sold by the Australian Wool Realization Commission 
(whether or not it has previously been liable to the charge) is not, 
upon or after that sale, liable to the charge. Moreover, the charge is 
not payable on any wool in respect of which a ‘‘certificate as to pay- 
ment of charge’’ is held. 

‘*Wool’* is defined as meaning sheep’s wool or lamb’s wool, 
whether greasy or scoured, but does not include manufactured wool 
(ineluding wool tops), wool noils or wool waste or, except in relation 
to export, wool on the skin. ‘‘Manufacturer’’ means a person who 
subjects wool to a process other than scouring, carbonizing or fellmon- 
gering, and ‘‘manufacture’’ and ‘‘manufactured’’ have correspond- 
ing meanings. ‘‘Exporter’’, in relation to wool, means the person who 
owns the wool immediately prior to export, and, where that person 
is outside Australia, includes the person in Australia who arranges 
the shipment of the wool on behalf of that first-mentioned person. 


* The relevant legislation comprises the Wool (Contributory Charge) Assessment 
Act 1945-1950, the Wool (Contributory Charge) Acts (No. 1) 1950, the Wool 
(Contributory Charge) Acts (No. 2) 1950, and the Regulations, being S.R. 
1946 No. 108, 1950 No. 32 and No. 33. 
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For the purposes of the legislation and without limiting the generality 
of the word ‘‘export’’ or the word ‘‘exported’’ wool is deemed to be 
exported when it is placed on board a ship for transport overseas. 

The primary percentage of one-quarter is levied on the sale value 
of ‘‘wool’’, and the secondary percentage of 74% is levied on the sale 
value of ‘‘wool’’ other than wool on the skin and skin wool. ‘‘Skin 
wool’’ means wool obtained from sheepskins, but does not include 
dead wool. The ‘‘sale value’’ of any wool is, briefly :— 

(1) where sold by a broker at auction or otherwise—the price 
for which the wool is sold; 
where purchased by a manufacturer otherwise than from 
a broker—the price paid plus cost of transport to the 
manufacturer’s premises; 

(3) in the case of wool (not being wool purchased by the 
manufacturer) subjected by a manufacturer to a process 
of manufacture—the appraised value ; 

(4) in the case of wool exported—the appraised value. 

It is provided by s. 12 of the Assessment Act that the charge 
shall be paid :— 

(a) in the ease of wool sold by a broker at auction or other- 
wise—by the person on whose behalf the wool is sold; 

(b) in the case of wool purchased by a manufacturer—by the 
person from whom the manufacturer purchased the wool ; 

(c) in the ease of wool subjected by a manufacturer (whether 
or not he is the producer or owner of the wool) to a process 
of manufacture—by the owner of the wool at the time of 
the processing; and 

(d) in the case of wool exported from Australia—by the ex- 
porter of the wool. 

Section 13 provides as follows: Where— 

(a) a broker, on behalf of another person, sells wool at auction 
or otherwise ; or 

(b) a manufacturer purchases wool from another person or 
subjects wool belonging to another person to any process 
of manufacture, 

the broker or manufacturer, as the case may be, is liable to pay, and 
must pay, to the Commissioner, the charge (if any) on that wool, 
and may— 

(a) recover from that other person the charge in respect of 
that wool; or 

(b) for the purpose of payment of the charge, retain so much 
of any amount which is or may become payable to any 
person in respect of that wool as is equivalent to the 
amount of that charge, 

but not including, in either case, any additional charge payable in 
pursuance of the Act. 

Monthly returns are required to be made by woolbrokers and by 
manufacturers who purchase wool or who subject wool to any process 
or treatment of manufacture. Exporters must furnish returns before 
exporting wool. Brokers and manufacturers pay the charge when 
furnishing their returns and, in the case of wool exported, the charge 
is due and payable on the day of export. 

Is the amount of the charge an allowable deduction for income 
tax purposes? It is considered that the amount of the charge referable 
to any year of income is an allowable deduction for that year in the 
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assessment of the person liable therefor in terms of s. 12 of the 
Assessment Act. It is considered that s. 13 is in the nature of a 
machinery provision to facilitate collection of the charge from persons 
made liable thereto under s. 12. Undoubtedly the great bulk of the 
charge is deducted in terms of s. 13 of the Assessment Act by brokers 
from the gross proceeds of wool sold by them at auction or otherwise 
on behalf of wool growers who are liable in terms of s. 12 to pay the 
charge. The selling of their wool is part of the business of wool 
growers and it is submitted that the compulsory exaction of 73% of 
the sale value of such wool is clearly an ‘‘outgoing... incurred in 
gaining or producing the assessable income’’ within the first limb of 
s. 51 (1) and, as the charge is an obligatory expenditure, it is even 
more clearly an ‘‘outgoing ... necessarily incurred in carrying on a 
business for the purpose of gaining or producing such income”’ 
within the second limb of s. 51 (1). It is considered that the reasoning 
in Ronpibon Tin N.L. v. F.C. of T. (1949), 78 C.L.R. 47; 4 A.LT.R. 
236, provides ample authority for the foregoing opinion. But the 
decision in Moffatt v. Webb (1913), 16 C.L.R. 120, where land tax 
ineurred by a grazier was held to be deductible under the Victorian 
Income Tax Act 1895, is also in point. 

It is understood that the Minister, when introducing the legisla- 
tion in 1950 for the levying of what the writer has called the ‘‘secon- 
dary pereentage’’ (74% of the sale value of wool), promised that the 
amounts collected would be refunded to growers and others lable 
therefor in the event of the scheme for the establishment of a reserve 
price for wool being rejected on a referendum to be held on the pro- 
posal. There is, however, nothing in the existing legislation imposing 
the charge that could possibly be read as making the levying and 
payment of the charge contingent on any such event. Certainly the 
Minister’s statement cannot in any way affect the opinion expressed 
above as to the deductibility of the charge either in whole or as to 
74% thereof. 


MEDICAL EXPENSES 


Taxpayer, an Australian resident, claimed a rebate of tax under 
s. 160 (2)(d) (i) of the Income Tax Assessment Act 1936-1949 on a 
payment made during year ended 30 June 1949 in respect of an 
illness suffered by her. The payment was made to an osteopath prac- 
tising in an Australian State for services rendered in that State. 
The osteopath was qualified and licensed to practise osteopathic medi- 
cine and surgery in two States of America, but he was not registered 
under the Medical Act of any Australian State. 

Decision: The rebate claimed was not allowable. 

Per the Board: ‘‘To be rebateable, payments under 
s. 160(2)(d)(i) must be made by an Australian resident for services 
rendered by the person concerned in his capacity as a legally qualified 
medical practitioner, i.e. the person performing the service must be 
capable of so doing according to the law of the place where the service 
is in fact performed’’ (1 C.T.B.R. (N.S.) (1951) Case No. 90 

Per the Board: ‘‘In our opinion, the law applicable to such a con- 
tract must be the law of the place of performance thereof, or in other 
words, the medical practitioner must be legally qualified or capable 
of performing the contract of service according to the law of the 
place where it is in fact performed. Therefore, if the taxpayer had 
been treated in either of the American States in which the osteopath 
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was licensed to practise as a medical practitioner, she would have been 
entitled to a rebate in respect of the payment, on the extra-territorial 
principles laid down in University of Birmingham v. F.C. of T. 
(1938), 60 C.L.R. 572; 1 A.I.T.R. 383, read in conjunction with The 
Statute of Westminster Adoption Act of 1942.’° 


INTEREST ON MONEY BORROWED BY AN 
INVESTMENT COMPANY 


In Producer v. C. of T. (S. Rhodesia) (1948), 15 S. Af. T.C. 405, 
the taxpayer borrowed money for the ordinary purpose of his business 
and afterwards invested certain of the funds of the business in assets 
which did not produce assessable income. It was held that the interest 
was deductible in full. In commenting on this decision, Tredgold, J., 
said, in Financier v. C. of T. (S. Rhodesia) (1950), 17 S. Af. T.C. 34, 
at p. 36: ‘‘The application of the above principles to a taxpayer 
engaged in commerce, industry, or any kindred income-producing 
undertaking is relatively simple. He is entitled to borrow money at 
interest for the purposes of his business and he is entitled to allow 
such money to lie idle or to invest or otherwise to use it unproduc- 
tively in the ordinary conduct of his affairs.’’ 

In Financier v. C. of T., supra, a distinction was drawn between 
a commercial or industrial undertaking and an investment company. 
In the last-mentioned case, the taxpayer company carried on business 
as a money lender and investor. It borrowed money which it used 
for the general purposes of its business. Certain of the investments 
produced no assessable income. The Commissioner apportioned the 
interest paid and disallowed that portion which bore the same ratio 
to the total interest paid as the amounts invested in securities not 
producing assessable income bore to the total current assets of the 
company. The taxpayer’s claim for a deduction of the full amount 
of interest paid was dismissed. 

‘*But the position of an investment company—and it is quite 
clear that this is the nature of the appellant company—presents 
greater difficulty. It must be assumed that such a company contem- 
plates, as a transaction in the ordinary course of its business, the 
investment of money in concerns which do not yield taxable income. 
It must envisage, when money is borrowed for general purposes, that 
such money may in whole or in part be placed in such concerns. 
Where such a company borrows money for general purposes it is not 
possible to say categorically whether it is borrowed for purposes which 
involve the production of income or not. This is forcibly illustrated 
by considering the possible position of such a company over a period 
of years. At the outset it may, as a settled policy, place all its money 
in investments which produce no taxable income. It may borrow 
extensively to make such investments. Is the interest on such borrow- 
ings to be for ever disallowed for income tax purposes though the 
policy is reversed and the investments are changed to those producing 
taxable income? If the change of policy is implemented over a period 
of years, at what stage is the interest or portion of it to be allowed? 
The converse, which is really illustrated by the facts in the present 
ease, presents an equal anomaly. Does the mere fact that the original 
investments of the company all produced taxable income mean that 
the interest on money borrowed to make such investments must always 
be allowed, even when all the investments have been changed to 
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investments producing no taxable income? If at some stage the 
interest is to be allowed, is it to be when a change has been made in 
fifty, seventy-five or a hundred per cent, of the investments?’’ per 
Tredgold, J., at pp. 36-7. 


LOSS ON MATURITY OF COMMONWEALTH BONDS 


The taxpayer company carried on the business of farmers and 
graziers from its incorporation in 1928 until February 1936, when 
that business was sold. From then onwards the company derived its 
income wholly from interest on mortgages and Commonwealth loans. 
Between March 1938 and May 1942, the company bought, for £15,318, 
ten parcels of 4% 1944 Commonwealth loans with a face value of 
£14,700; which were converted on maturity into £14,700 24% 1949 
yovernment loans. The company claimed the resultant loss of £618 
as a deduction on the grounds (a) that the company was carrying on 
the business of investors and the loss was incurred in carrying on that 
business, or, alternatively, (b) the loss was deductible under s. 52 of 
the Assessment Act. However, at the hearing it was admitted by the 
company’s representative that in respect of four parcels of the 1944 
loans, bought after 31 December 1941 (the date from which the 
proviso to s. 52 began to operate), no notice, as required by the 
proviso, had been lodged with the Commissioner. He stated that the 
alternative ground, i.e. under s. 52, would not be pursued. 

Decision: Taxpayer’s claim disallowed. The evidence disclosed 
nothing which indicated that the taxpayer was carrying on a business 
of buying and selling bonds. The loss of £618 incurred at the maturity 
of the bonds was of a capital, and not of an income nature (1 C.T.B.R. 
(N.S.) (1950) Case No. 87). 


TRUSTS IN FAVOUR OF UNMARRIED MINORS 


Under the English Act, income paid under settlements to or for 
the benefit of an unmarried infant child of the settlor is deemed to be 
income of the settior. The fact that the child is in receipt of income 
from such a settlement doés not prevent the settlor claiming an allow- 
ance by way of relief for such child. Under a decree of dissolution of 
marriage a husband was ordered to pay an annual sum of £100 less 
tax to his divorced wife in trust for each of his three children. The 
husband claimed that the Court in its matrimonial jurisdiction had no 
power to create a trust and thus no trust was created in favour of the 
children. Accordingly none of the children was entitled to income in 
his own right and the husband was entitled to claim allowances for the 
children. Alternatively, if the order did create a trust, the husband 
was entitled to claim the allowances on the construction of the par- 
ticular section of the Finance Act 1936. 

Held: that (1) the Court order did create a trust in favour of 
each child: (2) the husband was entitled to claim allowances for the 
children, as he was a ‘‘settlor’’ within the meaning of the section 
under review (Yates v. Starkey, not yet reported). 

Under the Commonwealth Act such a Court order would not be 
a case where ‘‘a person has created a trust’’ within the meaning of 
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s. 102, as it would be the order which created the trust (ef. Matri- 
monial Causes Act (N.S.W.) If a person does create a 
trust the case cited is authority for the proposition that such a person 
created the trust notwithstanding that he did it under compulsion. 


ADDITIONAL TAX UNDER SECTION 105 


Notional distribution to beneficiaries presently entitled must 
be made without reduction in respect of trustee’s expenses 


A private company was assessed to additional tax under s. 105 of 
the Assessment Act in respect of an ‘‘undistributed amount’’ of 
income. The whole of the issued shares were held by trustees in trust 
to pay the income to certain beneficiaries who were presently entitled 
thereto. The trustees claimed that the additional tax as calculated 
was excessive to the extent that the computation did not provide for 
trustees’ commission. The notional distribution to each beneficiary 
should have been reduced by a proportion of such commission, and 
tax under s. 105 assessed accordingly. 

Decision: Taxpayer’s claim disallowed. 

Per the Board: ‘‘Section 105 assumes ‘successive distributions of 
the relative parts of that amount to and by each of any companies, 
trustees or partnerships’. ‘That amount’ is the undistributed amount 
in the hands of the private company and ‘the relative parts’ are the 
parts of that amount which a company, trustee or partnership receives 
and, in turn, distributes. There is no room in this process for the 
setting off against the undistributed amount or any relative part of it 


of any expense of the estate whether trustee’s remuneration or other- 
wise’’ (1 C.T.B.R. (N.S.) (1950) Case No. 67) 


ADVERTISING EXPENDITURE WHICH BRINGS AN 
ASSET INTO EXISTENCE 


- In L.T. Case No. 217 (48. Af. T.C. 137), the taxpayer, a draper, 
installed a window-lighting system at its place of business. In I.T. 
Case No. 469 (11 S. Af. T.C. 261), the taxpayer, a retail furniture 
vendor, was accustomed to display its goods at an annual show. For 
such display it erected in the showground hall a model house. In 
both cases, the expenditure was disallowed on the ground that, 
although the expenditure was made for advertising purposes, it 
resulted in the creation of a capital asset. It will be observed that in 
each instance the taxpayer had acquired and retained an asset. 

In I.T. Case No. 696 (1950) (17 S. Af. T.C. 86), the taxpayer 
company, a dealer in agricultural implements, incurred expenditure 
amounting to £72 in the’purchase and engraving of two silver cups 
presented as floating trophies to an agricultural society. Held (by 
majority): the expenditure was an allowable deduction. 

The difference between the last and the previous two eases is 
explained by Mr. H. G. Galbraith, Accountant Member, at p. 93: ‘‘In 
my opinion this case is clearly distinguishable. Appellant company 
purchased cups and immediately presented them to agricultural 
societies, thereby divesting itself of ownership. It had no asset as a 
result of this advertising expenditure, though admittedly the benefit 
of the advertising might continue for a considerable time, but this also 
applies to other forms of advertising. The same effect would have 
been obtained if instead of floating trophies, cups had been presented 
annually.’’ 
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VISIT ABROAD BY DIRECTOR FOR BENEFIT OF COMPANY 


Whether part of expenses borne by director 
allowable deduction to him 


During the relevant year the taxpayer made a visit abroad for the 
purpose of meeting suppliers and buying trading stock for a company 
of which he was managing director and principal shareholder and 
from which he derived salary and dividends. The company paid his 
fares, amounting to £564, but the taxpayer agreed voluntarily to bear 
the other travelling expenses incurred by him. The taxpayer claimed 
a deduction of the sum of £708, being hotel and other expenses in- 
curred by him whilst abroad. 

Decision: Taxpayer’s claim disallowed. The real purpose of the 
expenditure was the enhancement of the company’s income. Accord- 
ingly, the sum of £708 was not incurred by the taxpayer in gaining or 
producing his assessable income (1 C.T.B.R. (N.S.) (1950) Case No 


65). 


COMMONWEALTH ESTATE DUTY 
Bequest to benevolent institutions 


A testatrix by her will devised and bequeathed the whole of her 
estate to trustees upon trust to pay to her niece during her lifetime 
the net income derived therefrom. After the death of the niece the 
trustees were directed to pay the residue of the estate to what were 
admitted by the Commissioner to be public benevolent institutions 
within the meaning of s. 8 (5) of the Estate Duty Assessment Act. 
By a codicil to the will, certain clothes, jewellery and belongings were 
bequeathed to the niece. If the matter had gone no further, there 
would have been no dispute as the Commissioner would, doubtless, 
have calculated the value of the niece’s life interest and the value of 
the bequests to her under the codicil and would have regarded the 
balance of the value of the estate as being within the terms of s. 8 (5) 

However, the will contained, inter alia, the following further 
provision, viz. ‘‘I direct my trustees to advance to my said niece out 
of the capital of my estate such sum or sums for her maintenance use 
and upkeep as my trustees should at any time or times in their abso- 
lute discretion think necessary’’. Because of this provision in the will, 
the Commissioner took the view that no part of the estate was devised 
or bequeathed to public benevolent institutions in Australia and 
assessed duty in respect of the whole of the estate. 

The trustees objected to the assessment and claimed that, apart 
from the clothes, jewellery and belongings mentioned in the codicil, 
the only part of the estate upon which estate duty was assessable was 
an amount equal to the life interest of the niece. 

Decision: Trustees objection upheld (1 C.T.B.R. (N.S.) (1950 
Case No. 71). 


AMENDMENT OF ASSESSMENTS 
Taxpayer, himself, must make full and true disclosure 
Section 170 (3) requires the taxpayer, himself, to make a full and 
true disclosure of all the material facts necessary for his assessment. 
All the material facts must be disclosed by him, the taxpayer, who 
will not be protected by s. 170 (3) if he merely discloses some ‘‘key’’ 
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fact, leaving it to the Commissioner to ascertain the other material 
facts from some other source although the taxpayer, himself, knew 
of those other material facts or could have readily ascertained them. 

During year ended 30 June 1943 an insurance company credited 
the sum of £214 to the taxpayer in its books as commission earned by 
him during the year. Of this sum the taxpayer drew £95. In his 
return for 1943, the taxpayer showed as assessable income ‘‘Com- 
mission National Mutual Ins. £95’’. An original assessment was issued 
on this basis. About three and a half years after the due date of 
payment of tax, the Commissioner issued an amended assessment in- 
creasing this item of income to £214. The taxpayer objected, his sole 
ground being that there had been a full and true disclosure of all 
material facts necessary for his original assessment and the issue of 
the amended assessment was therefore precluded by s. 170 (3) of the 
Assessment Act. 

Decision: Taxpayer’s objection disallowed as he had not made 
a full and true disclosure within the meaning of s. 170 (3), and 
accordingly the amendment of the assessment was authorized by 
s. 170 (2) (b). 

Per the Board: ‘‘ We consider that, in the circumstances of this 
case, the taxpayer did not make a full and true disclosure of all the 
material facts necessary for his assessment. It is to be noted that all 
the material facts must be disclosed if a taxpayer is to be accorded the 
protection of s. 170 (3). If he chooses to disclose some ‘key’ facts, 
leaving it to the Commissioner, with that clue, to ascertain the other 
material facts from some other source, although the taxpayer himself 
knew of these other material facts or could readily ascertain them, he 
will not be protected’’ (1 C.T.B.R. (N.S.) (1950) Case No. 63). 


RETIRING ALLOWANCE PAID IN INSTALMENTS 


The taxpayer, following upon her retirement from the office of 
principal of a college, received a sum of £100 in each of the income 
years ended 30 June 1946, 1947 and 1948 pursuant to a resolution of 
the council of the college ‘‘that a gratuity of £300 be given to Miss X 
in three annual instalments of £100 each’’. The Commissioner in- 
cluded the sum of £100 as assessable income of each of the said three 
years. The taxpayer claimed that five per cent only of the whole sum 
received was assessable under s. 26 (d). 

Decision: Taxpayer’s objection disallowed, the instalments being 
assessable in full under s. 26 (e) (1 C.T.B.R. (N.S.) (1950) Case No. 
62). 

It is clear that the combined effect of s. 26 (d) and s. 26 (e) is 
that the value to the taxpayer of all ‘‘allowances, gratuities, compen- 
sations, benefits, bonuses and premiums allowed, given or granted to 
him in respect of, or for or in relation directly or indirectly to, any 
employment’’ of the taxpayer is assessable in full, unless the allow- 
ance, gratuity or compensation be paid in a lump sum ‘‘in consequence 
of retirement from, or the termination of, any office or employment’’, 
when only five per cent of such lump sum is assessable. It is equally 
clear that where a retiring allowance is not paid in a lump sum, the 
instalments are fully assessable under s. 26 (e), vide the above 
decision. Again, five per cent of a lump sum received as compensation 
for loss of office is expressly assessable under s. 26 (d), even though 
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that sum is a capital receipt; ie. ‘‘whether so paid voluntarily, by 
agreement or by compulsion of law’’. On the other hand, s. 26 (e) is 
not applicable to compensation for deprivation of a right to be em- 
ployed or to render future services (9 C.T.B.R. Case No. 70), with the 
result that, although five per cent of a lump sum received as compen- 
sation of the above nature is assessable under s. 26 (d), where the 
compensation is received by instalments, such instalments are not 
assessable under s. 26 (e) and being receipts of a capital nature, are 
not assessable under any other provision of the Act (10 C.T.B.R. 
Case No. 117). 


MOTOR CAR EXPENSES 
Where no allowance made by empioyer 


The taxpayer was employed by a company as assistant works 
manager and chief planning engineer. He claimed a deduction of 
£120, being seven-eighths of certain motor car expenses (including 
running expenses, repairs, and depreciation) incurred by him in the 
relevant year on the ground that he used his own car in performing 
certain of his duties. 

Decision: Taxpayer’s claim disallowed, for, inter alia, the follow- 
ing reasons :— 

(i) No allowance was made by the company in respect of the 
expenditure. 

(ii) The company, when asked directly whether it was neces- 
sary for the taxpayer to provide his own car in order to 
earry out his duties, was prepared ts say no more than 
that the taxpayer’s use of his car for certain purposes was 
known to it. 

Per the Board: ‘‘It must be obvious to all that, if the taxpayer’s 
employer does in fact expect him to expend money in this way in its 
interests, his income tax position would be greatly improved if he 
were given an allowance specifically for this purpose. To pay an 
employee, as in this case, a salary, and then to say merely that it is 
known that the employee does use his car for certain purposes, does 
not take the matter far enough. It does not make the salary anything 
else but salary, and it does not relieve the taxpayer of the necessity 
of proving that he does incur expenditure, what is the amount of that 
expenditure, and that the expenditure is of a type which is an allow- 
able deduction’’ (1 C.T.B.R. (N.S.) (1950) Case No. 61). 

It would seem, in the light of the above decision, that an em- 
ployee’s claim for expenditure incurred in the use of his own car 
would fail unless the employer makes an allowance to him in respect 
of its use, or it can be demonstrated that it was a condition of his 
employment that the employee, at his own expense, should use his own 
ear’ in order to carry out his duties and that his salary was paid, pro 
tanto, in recognition of this necessity. 


COST OF SPRAY SYSTEM OF IRRIGATION (IN PLACE OF 
FURROW SYSTEM, WHICH HAD CAUSED EROSION) IS NOT 
EXPENDITURE INCURRED IN “PREVENTING OR 
COMBATING SOIL EROSION” 


The taxpayer, an orchardist, had for many years employed the 
furrow irrigation system to bring water to his trees. This system 
had caused soil erosion on the land, and it was abandoned. In lieu 
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thereof, the taxpayer installed a spray system of irrigation. The 
Commissioner allowed depreciation under s. 54 and s. 57A in respect 
of the cost of the new system. The taxpayer claimed that the wnole 
of the sum expended was an outright allowable deduction under 
s. 75 (1)(g) as representing expenditure incurred in ‘‘ preventing or 
combating soil erosion on the land’’. 

Decision: Taxpayer’s claim disallowed (1 C.T.B.R. (N.S.) (1950) 
Case No. 60). 

Per the Board: ‘‘It is clear that, in order to put an end to the 
soil erosion, it was necessary for the taxpayer to do no more than to 
cease to run water through the channels and furrows in his orchard. 
If the taxpayer had incurred expenditure in this cessation, it might 
be claimed that it was incurred in preventing or combating soil 
erosion. But it is also clear that if the mere cessation of these activi- 
ties put an end to the soil erosion, there was nothing left in this 
direction for the spray plant to do. The erosion was arrested, not by 
the introduction of the spray plant but by the cessation of the furrow 
irrigation.’’ 


MEANING OF “IRRIGATION CHANNELS” 
Whether cost of sprinkler system deductible under s. 75 (1) (h) 

The taxpayer, a citrus fruit grower, is dependent upon the supply 
of water by the Renmark Irrigation Trust. Water is brought by the 
Trust in an open irrigation channel to a position adjacent to the 
taxpayer’s property from which it is pumped by him into a nine-inch 
concrete main. During year of income ended 30 June 1948 the tax- 
payer expended £530 in the purchase of reinforced concrete pipes, 
plastic piping and galvanized iron piping. The taxpayer then pro- 
ceeded to put this piping into position. Six-inch concrete sub-mains 
were connected with the existing nine-inch main. The six-inch sub- 
mains ran underground about half-way across the property, where 
they were connected with four-inch sub-mains extending underground 
across the rest of the property. From the four-inch sub-mains, plastic 
and galvanized piping led off among the trees. All the piping was 
placed underground and covered. At intervals, arms ran up from 
the pipes above ground level, terminating in sprays by which the 
water is distributed over the land under pressure generated by the 
taxpayer’s pumping plant. The Commissioner allowed depreciation 
under s. 54 and s. 57A of the Assessment Act in respect of the sum of 
£530. The taxpayer claimed that the whole of that sum was deductible 
in the year of income under s. 75 (1) (A). 

Decision: Taxpayer’s objection disallowed. The expenditure in- 
curred did not answer the description of ‘‘irrigation channels 
or ‘similar’ structural improvements’’ within the meaning of 
s. 75 (1)(h) (1 C.T.B.R. (N.S.) (1950) Case No. 59). 

The rates of depreciation appearing in I.T.O. 1217, as amended, 
in respect of irrigation plant and equipment are as follows: metal 
piping, 73%; other piping, 5%; other plant, 5%. The taxpayer is 
also entitled to the initial depreciation allowance provided by s. 57A. 


MEANING OF “IRRIGATION CHANNELS” 
Whether cost of piping and troughing deductible under s. 75 (1) (h) 
The taxpayer, a primary producer, claimed a deduction under 
s. 75 (1)(h) of the sum of £190, being expenditure on piping and 
troughing for watering of live stock. 
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Decision: Taxpayer’s claim disallowed. 1 C.T.B.R. (NS.) 
(1950) Case No. 59 followed. See Current Taxation, August 1951. 
(1 C.T.B.R. (N.S.) (1950) Case No. 82.) 


Taxpayers are entitled to a depreciation allowance under s. 54 
(and s. 57A) in respect of the cost of piping and troughing. 


PRIVATE COMPANY TAX 


Where shares registered in name of deceased shareholder on 
last day of year of income 


The capital of the taxpayer company comprised 5000 shares of £1 
each, fully paid. The Commissioner assessed the company to addi- 
tional tax under s. 104 in respect of an undistributed amount of the 
year ended 30 June 1946, on the basis that Mrs. P., deceased, or her 
estate should be treated as beneficially entitled to 4997 shares, apply- 
ing s. 105 in respect of 250 shares held by P.’s husband as her nominee 
and also in respect of 250 shares registered in the individual name 
of F., to whom an order for letters of administration pendente lite 
was granted before 30 June 1946 in respect of Mrs. P.’s effects, but 
which letters did not in fact issue until after that date; the remaining 
4497 shares appeared in the company’s register on 30 June 1946 in 
the name of Mrs. P., although she had died on 7 November 1945. On 
appeal from a decision of a Board of Review confirming the Com- 
missioner’s assessment (1 C.T.B.R. (N.S.) (1950) Case No. 58), it was 
contended for the taxpayer company that the assessment was wrong 
in law because Mrs. P., the deceased registered shareholder, no longer 
existed and, as there was no personal representative entered upon the 
company’s register as a shareholder, there was on 30 June 1946 no 
‘‘shareholder who would have been entitled to receive’’ any dividend 
paid on that date within the meaning of s. 104 (1). 


The High Court dismissed the company’s appeal (A. L. Campbell 
& Co. Pty. Ltd. v. F.C. of T. (1951), 5 A.I.T.R. (in course of publi- 
eation)). ‘‘I have dealt at length with the foregoing cases because 
they show, as it appears to me, that when statutory provisions and 
articles attaching rights or privileges and liabilities or duties to 
shares employ for the purpose the expressions ‘member’ or ‘share- 
holder’, they are not to be construed as excluding the shares of a 
deceased registered member because there is no personal representa- 
tive who is on the register. If the appellant company had declared a 
dividend as on 30 June 1946, it would have been bound to include the 
shares of the deceased and to appropriate a sum representing the 
dividend on those shares for payment to a properly constituted repre- 
sentative of her estate’’—per Dixon, J. Later His Honour said: 
**Section 104 (1) requires an assumption, namely that the company 
on the last day of the year of income paid the undistributed amount 
as a dividend to the shareholders who would have been entitled to 
receive it. Even if on 30 June 1946 there was no actual person who 
could on that day have enforced a right to be presently paid the money 
in respect of the particular shares, that would not make the use of 
the assumption impossible and so destroy the application of the sub- 
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section. The words quoted do not mean to make it-an essential condi- 
tion of the application of s. 104 to a particular shareholding that a 
person shall exist who is entitled to immediate and actual payment 
of the dividend. The purpose of the phrase is to take as a measure of 
the tax the pecuniary consequences to the revenue which would have 
ensued had a dividend payable at that time been declared. The 
authorities cited show that the ‘estate’ of the deceased shareholder 
must have participated in the dividend. As soon as an administrator 
of the estate was duly constituted he would become at once entitled to 
receive actual payment. Section 104 (1) ought, in conformity with 
the principles established by the authorities, to receive an interpreta- 
tion which covers such a situation. It is within the plain intent of 
s. 104 (1) and within the meaning which the language of the sub- 
section would receive in company law.’’ 


In the above case the majority of the Board of Review held that 
the company’s notice of objection did not cover the point of substance. 
Dixon, J., confirmed the Board’s decision. His Honour said: ‘‘I think 
that courts should not interpret grounds of objection technically, 
narrowly, or with rigidity, but at the same time I cannot escape the 
conviction that the grounds were not intended to cover the point that 
has been made and that they would not convey it to the Commis- 


sioner.’’ 


ADDITIONAL SALARY BEING SHARE OF NET PROFITS 
DISCLOSED IN AUDITED ACCOUNTS PREPARED AFTER 
CLOSE OF INCOME YEAR—WHEN DERIVED 


The taxpayer was employed by a company as its general manager 
and auctioneer at a fixed salary. In December 1943 the directors of 
the company resolved to pay the taxpayer ‘‘by way of additional 
salary 33!/; per cent of the net profits as disclosed by the audited 
profit and loss account of the Auction Department of the company 
in each financial year’’ from and including year ended 30 June 1944. 
On 11 August 1944, the company’s auditors reported, inter alia, that 
the net profit of the company’s auction department for the year 
ended 30 June 1944 amounted to £5,929 13s. ld. Accordingly, one- 
third of this sum, £1,976 11s., was paid to the taxpayer during income 
year ended 30 June 1945. The question in dispute was whether the 
sum of £1,976 1ls. was derived during income year ended 30 June 
1944 (as contended by the taxpayer) or during year ended 30 June 
1915 (as contended by the Commissioner). 


Decision: The sum of £1,976 11s. was derived by the taxpayer in 
the vear in which it was received by him, namely year ended 30 June 
1945. Per the Board: The effect of the director’s minute was not to 
make the taxpayer and the company sharers of income jointly (see 
s. 6—definition of ‘‘partnership’’) but to give the taxpayer as an 
employee of the company additional salary, the quantum of which was 
to be measured by the net profits made by the auction department 
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in each year of income. No part of the sum came home to the taxpayer 
in a realized or realizable form during the year of income ended 
30 June 1944, for it was impossible for it to do so. The taxpayer was 
not entitled to any additional reward unless and until the audited 
accounts of the auction department disclosed a net profit. Therefore, 
it was not until 11 August 1944 that the taxpayer was entitled to 
receive the sum of £1,976 11s. (1 C.T.B.R. (N.S.) (1950) Case No. 


57). 


PROVISION FOR LOSS ON RETURN OF BOOKS SOLD 


The taxpayer was a publisher of books. Under the taxpayer’s 
agreement with its Canadian distributor books unsold by retailers 
could be returned to the taxpayer and the purchase price repaid to the 
distributor. In its 1948 return the taxpayer claimed a deduction of 
$5,000 as a provision for loss on returns. The Canadian legislation 
prohibited a deduction of ‘‘amounts transferred or credited to a 
reserve, contingent account or sinking fund’’. 

Held: the sum of $5,000 was not an allowable deduction, being a 
sum transferred or credited to a contingent account (William Collins, 
Sons & Co. Ltd. v. Minister of Nat. Rev. (1951), 4 Can. Tax A.B.C. 
142). 

In the above case, under the terms of the contract, the title to 
the books as originally delivered by the taxpayer passed to the dis- 
tributor upon delivery. There was thus a completed contract between 
the parties, subject to the purchaser’s right, at some future date, to 
return an undetermined number of books, after at least a twelve- 
month period. In these circumstances it is considered that a loss 
would not be ‘‘incurred’’ within the meaning of the Commonwealth 
Act until books were actually returned. The instant case differs 
materially from that of a ‘‘sale or return’’ arrangement where a sale 
does not take place until the retailer has in turn sold the books. 


DEDUCTION OF LOSSES OF PREVIOUS YEARS 


In assessing the taxpayer in respect of the year ended 30 June 
1946, the Commissioner allowed a deduction of £737 as being losses of 
previous years in terms of s. 80. The deduction of £737 was calculated 
by reducing a loss of £1,334 sustained in year ended 30 June 1945, by 
(a) £465 exempt R.A.A.F. pay earned in 1944-5, and (b) £132 exempt 
R.A.A.F. pay earned in 1945-6. Taxpayer contended that the income 
earned by him as a member of the Defence Force and exempt under 
s. 23 (s) was, by the operation of s. 80, indirectly taxed. 

Decision: Claim disallowed, as the requirements of the Act had 
been carried out by the Commissioner (1 C.T.B.R. (N.S.) (1951) 


Case No. 91). 


DEFINITIONS 


The remarks of Lord Greene on this matter in Hood-Barrs v. 
1.R. Comrs. (1947), 27 T.C. 506, were cited with approval by Jenkins, 
L.J., in a recent case before the Court of Appeal. In reply to a propo- 
sition that only if the meaning of a word used in a secticn is doubtful 
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should one turn to the interpretation clause to see whether that clause 
throws any light upon it, Lord Greene said: ‘‘Speaking for the 
moment without reference to authority, that appears to me to restrict 
the operation of such an interpretation clause as this in a quite un- 
warranted and unprecedented manner. The whole object of an inter- 
pretation clause expressed in this way, I should have thought, was to 
give to a word, which, for the sake of convenience, is used in the body 
of the section, an extended meaning which it would not otherwise 
bear. Irrespective of what it originally may mean, taken by itself, it 
is to have that extended meaning, and I can see no justification in 
principle or on authority for cutting it down in the way suggested.’’ 
In the case under review, after referring to the above passage, 
Jenkins, L.J., said that his approach to the construction of the section 
in question would be without any preconceived idea as to the meaning 
of words used. To ascertain the meaning he had to go to the defini- 
tions provided by the section, construe the definitions and apply them 
according to their true construction, however remote those definitions 
may appear to be from the ordinary conceptions of the words defined. 
(Yates v. Starkey, not yet reported. ) 


REMUNERATION PAID TO DIRECTORS OF 
PRIVATE COMPANY 


The following is a summary, in columnar form, of the facts of 
the reference and the decision of the Board of Review in 1 C.T.B.R. 
(N.S.) (1950), Case No. 70:— 

Particulars Claimed Allowed Allowed 
of by by Com- by Board 
company tarpayer missioner (by majority) 
Directors: 

Mr. A oa nr - bd £364 £200 £200 

Mrs. A s << ae on 312 150 150 
Advisory directors -- remuneration 

payable under agreement of sale of 

hotel to company: 
Mr. B 7 + 47 ee 1,223 850 1,223 
Mrs. B a i a io 653 550 550 


Per the Chairman (Mr. H. H. Trebileo) and Mr. Nimmo: ‘‘It is 
considered to be a necessary implication of s. 109 that such remunera- 
tion will not be interfered with unless it is ‘unreasonable’ in amount. 
That is to say, that the Commissioner or the Board should not, under 
the section, substitute one reasonable amount for another which is in 
itself reasonable. For example, if it were found that the salaries 
generally paid for a particular class of position averaged £1,000, it 
might be said that either £950 or £1,050 was a ‘reasonable’ amount to 
be paid to the occupant of such a position. But if a private company 
paid £1,050 to a shareholder who occupied with it such a position, 
we do not think that it would be a proper use of the section to reduce 
that to £950 on the ground that the latter is a reasonable amount to 
be paid. On this approach the test to be applied in the present case is 
whether £1,123 was an unreasonable sum to be paid to the manager 
of such a hotel as the one under notice, presuming him not to be a 
shareholder or director of the company.”’ 

Per Mr. R. A. Cotes: ‘‘The remuneration paid to Mr. A, £364, 
should be allowed in full. Otherwise decision of majority agreed to.’’ 
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THE 1951 BUDGET AND INCOME TAX 


The main features of the new income tax legislation introduced 
in conjunction with the 1951 Budget are as summarized hereunder. 


Individual taxpayers 

(1) The basic rates and the rates of property tax for the finan- 
cial year 1951-1952 (based on income of the year ending 30 June 1952) 
are identical with the rates applicable to income of the year ended 
30 June 1951. 

(2) In addition to tax and contribution payable at the rates as 
in (1) above, individual taxpayers are subject, in respect of their 
incomes of the year ending 30 June 1952, to a special levy equal to 
10 per cent of the amount otherwise payable on that income. To meet 
the 10 per cent additional levy which will be charged on the actual 
income of year ending 30 June 1952 the provisional tax and contri- 
bution assessed on the basis of income of the year ended 30 June 1951 
will be the amount actually assessed on income of that year plus 10 
per cent of that amount. 

(3) The averaging provisions as applied to incomes of primary 
producers are modified retrospectively to income derived during the 
year ended 30 June 1951. In respect of income of the year ended 
30 June 1951 and subsequent years, the averaging provisions will 
operate as follows :— 

(a) No change is made in the operation of the averaging pro- 
visions where neither the taxable income nor the average 
income exceeds £4000. 

(b) (1) Where the taxable income and the average income 
both exceed £4000, the averaging system is not applied 
in the assessment based on income of that year. 

(ii) Where the taxable income exceeds £4000, but the 
average income is £4000 or less, the first £4000 of 
taxable income is taxed at the rate appropriate to 
the average income, but the excess of taxable income 
over £4000 is taxed at the rate appropriate to the total 
actual taxable income, i.e. the averaging system is not 
applied to the excess of taxable income over £4000. 
Where the taxable income is £4000 or less, but the 
average income exceeds £4000, the rate payable on the 
taxable income is the rate applicable to a taxable 
income of £4000, viz. 88.1d. in £ for the year ended 
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30 June 1951 and the year ending 30 June 1952. For 
the year ending 30 June 1952, such a taxpayer is, in 
common with all other individual taxpayers, liable to 
a special levy equal to 10 per cent of the amount 
calculated by applying the rate of 88.1d. in £ to his 
taxable income of that year. 

(c) Every primary producer is given a right to elect that the 
averaging system shall not apply in the assessment based 
on income of the year ending 30 June 1952 (but not the 
year ended 30 June 1951) and in assessments for subse- 
quent years. The election once made cannot be revoked. 

The following example was given officially to illustrate the opera- 
tion of the modified averaging provisions in the circumstances men- 
tioned in 3 (b) (ii) above where a primary producer’s taxable income 
of the year ending 30 June 1952 is £5000 and his average income is 


£2000. 


EXAMPLE: 

Taxable income, £5000. Average income, £2000. 

The amount of tax and contribution payable by applying to a 
taxable income of £2000 the rates set forth in the First Schedule is 
£468 6s. 8d. 

Divide £468 6s. 8d. by 2000 to obtain a rate of 56.2d. in £. 

The tax and contribution payable on the first £4000 of taxable 
income at 56.2d. in the £ is £936 13s. 4d. 

The tax and contribution payable on the balance of taxable in- 
come (£1000) is calculated as follows :— 

Tax and contribution on £5000 (at basic rates— 
First Schedule) .. we .. £2,088 6 8 


Deduct tax and contribution on £4000 (at basic 
rates—First Schedule) .. % ey .. 1468 6 8 


Tax and contribution on balance of income -. £680 0 0 


The tax and contribution payable on the total taxable income of 
income year ended 30 June 1952 is the sum of the two amounts so 
calculated, viz. :— 

Tax and contribution on £4000 sia we .. £936 13 
Tax and contribution on £1000 ~ ih eS 620 0 


Tax and contribution on total taxable income (to 
nearest shilling) .. “ xe ae 
Add 10 per cent special levy 


Tax and contribution and levy payable (to nearest 
shilling) .. Ae Re acl “ees .- £1,713 


(4) Aged taxpayers in the lower income groups are exempted 
from tax and contribution. This concession is achieved by providing 
that men who have attained the age of 65 years and women 60 years 
on or before the last day of the year of income are wholly free from 
tax if their net income of that year does not exceed £234. Only persons 
who have been residents of Australia during the whole of the year of 
income are entitled to the concession. A married couple who both 
satisfy the conditions of age and residence are exempt if their com- 
bined net income does not exceed £468. Provision is made for marginal 
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relief where the net income slightly exceeds the maxima. The fore- 
going provisions for age relief first apply in respect of income of the 
year ending 30 June 1952. 

(5) Pay and allowances of members of the navy, army, air, and 
auxiliary forces serving in operational areas in and around Korea and 
Malaya are exempted. This exemption applies to pay and allowances 
earned since the commencement of operations in those areas in June 
1950. 

(6) Exemption as from 1 July 1951 is granted in respect of 
income from scholarships, bursaries, and similar educational allow- 
ances. The exemption applies where students are receiving full-time 
education at a school, college, or university; the exemption does not 
apply to an amount received by the student from a person or authority 
upon condition that the student will render services to that person or 
authority. Thus payments to research workers, public service cadets, 
teachers’ training college students, etc., do not fall within the exemp- 
tion. 

Companies 
PuBLic COMPANIES : 

(1)(a) A primary rate of 7s. in the £ is imposed on the taxable 
income derived during the year ended 30 June 1951 by a 
non-private company other than a life assurance company. 

(b) (i) The primary rate on the taxable income of a mutual 
life assurance company is 6s. in the £. 

(ji) In the case of a life assurance company other than a 
mutual life assurance company, the primary rates are 
6s. on every £ of mutual income and 7s. on every £ of 
non-mutual income. 

(2) In addition to the primary tax payable as in (1) above, 
public companies must pay an additional tax of 2s. in the £ on their 
taxable incomes of the year ended 30 June 1951. The additional tax 
of 2s. in the £ does not apply to— 

(a) a private company ; 
(b) a company in the capacity of a trustee; 
(c) a mutual life assurance company or the mutual income of 

a life assurance company ; 

(d) a co-operative company as defined in s. 117 of the Assess- 
ment Act; or 

(e) companies which are prohibited from making any distribu- 
tion of profits to their members. 

(3) As well as the primary and additional tax totalling 9s. in £, 
companies are required to make an advance payment calculated as 
10 per cent of the amount charged at 9s. in the £ on the taxable income 
of the year ended 30 June 1951. The advance payment will be credited 
against the company’s liability on its taxable income of the year 
ending 30 June 1952. 

(4) Super-tax and undistributed profits tax previously charged 
under Part III A of the Assessment Act are both repealed in respect 
of the year ended 30 June 1951 and subsequent years. 

PRIVATE COMPANIES: 

(1) The primary rates imposed on taxable income derived during 
the year ended 30 June 1951 by a private company are— 

(a) 5s. in the £ on the first £5000 of taxable income, and 
(b) 7s. in the £ on the excess over £5000 of taxable income. 
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(2) Private companies are also required to make an advance 
payment calculated as 10 per cent of the primary tax assessed at the 
rates in (1) above on the taxable income of the year ended 30 June 
1951. The advance payment will be credited against the company’s 
liability on its taxable income of the year ending 30 June 1952. 

(3) The definition of ‘‘private company’’ has been re-stated to 
specify clearly those companies to be classified as private companies 
for the purposes of their assessments on taxable incomes to be derived 
during the year ending 30 June 1952 and subsequent years. The effect 
of the new definition, which will be discussed in detail in the next 
issue, may be summarized as follows :— 

A ‘‘private company,’’ subject to three exceptions mentioned 
hereafter, is a company which, on the last day of the year of income, 
answers any one or more of the following descriptions :— 

(a) a company all of the issued shares of which are held by 
not more than 20 persons; 

(b) a company in which more than half of the voting power 
is capable of being exercised by seven or fewer persons 
(ineluding their nominees, but not their relatives) ; 

(e¢) a company in which shares representing more than half of 
the paid-up capital (other than capital represented by 
shares bearing a fixed rate of dividend only) are held by 
seven or fewer persons (including their nominees, but not 
their relatives) ; 

(d) a company in which not less than three-quarters of the 
voting power is capable of being exercised by seven or 
fewer persons (including their nominees and their rela- 
tives) ; 

(e) a company in which shares representing not less than 
three-quarters of the paid-up capital (other than capital 
represented by shares bearing a fixed rate of dividend 
only) are held by seven or fewer persons (including their 
nominees and their relatives) ; 

(f) a company which is capable of being controlled by any 
means whatever by seven or fewer persons. 

A company is not, however, a private company, even if it fails to 
survive all the above tests, where it is— 

(i) a company in which the public are substantially interested ; 
or 

(ii) a subsidiary of a public company; or 

(iii) established to the satisfaction of the Commissioner under 
new s. 103 A (3) that, because of special circumstances, it 

is unreasonable that the company should be treated as a 

private company. 

Tests (c) and (e) based on beneficial ownership are new tests. 
So also is test (f). 

(4) The Assessment Act has been amended to remove the tax 
advantage resulting from the splitting of a private company into two 
or more smaller companies for the purpose of gaining the benefit of 
the greater aggregate retention allowances. Where two or more private 
companies are substantially owned or controlled by the same persons, 
only one retention allowance is to be permitted. The single retention 
allowance will be apportioned among the companies concerned. The 
amendment, which will be fully explained in a subsequent issue, first 
applies in respect of the year of income ending on 30 June 1952. 
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Rebate to resident companies on dividends 


Section 46 of the Assessment Act entitles resident companies to 
a rebate in their assessments in respect of dividends included in their 
taxable incomes. The section has been amended following on the repeal 
of Part III A and the discontinuance of super-tax in the case of public 
companies, and the new provisions for advance payments to be made 
by private and non-private companies. The rebate is calculated by 
applying to the dividends included in the taxable income ‘‘the average 
rate of tax payable by the company.’’ This ‘‘average rate’’ is now 
defined as being, in effect, the rate ascertained by dividing by the 
taxable income, the primary tax and, in the case of public companies, 
the special levy payable for the year of tax excluding any rebate or 
credit against: its liability to tax to which the company is entitled and 
any Division 7 tax that it may be liable to pay. Thus dividends re- 
ceived by a public company are rebateable at the rate of 9s. in the £ 
(being the primary rate of 7s. in £ plus the special levy of 2s. in £). 
Dividends received by a private company are rebated at the average 
rate of primary tax payable by it. The amended provisions of s. 46 
first apply to dividends received during year ended 30 June 1951. 


CASH DISCOUNTS AND REBATES IN RESPECT OF SALES 
OUTSTANDING AT THE END OF THE YEAR OF INCOME 


The taxpayer, a brewery company, sold beer and stout to its 
customers on terms that they should be entitled to (a) a discount for 
prompt payment and (b) a rebate to secure the customers’ compli- 
ance with certain conditions. In fact, rebates were rarely, if ever, 
disallowed to a customer, and the amount of discount disallowed was 
insignificant. The company credited its trading account with the 
net amount of sales (i.e. after deducting from the gross price the 
relevant discounts and rebates), with the result that discounts and 
rebates allowable at the end of the year of income on debts outstand- 
ing at the end of the year were deducted in ascertaining its assessable 
income. The Commissioner assessed the company on the footing that 
the discounts and rebates allowable at the end of the year of income 
should not be brought to account until they had been actually 
‘‘allowed’’ by acceptance of the net price from the customer as 
payment in full for the liquor to which they related. Held: Com- 
pany’s appeal allowed on the ground that the assessable income should 
be ascertained by bringing to account the company’s net sales for the 
relevant year. (Ballarat Brewing Co. Ltd. v. F.C. of T. (1951), 
5 A.I.T.R. (in course of publication).) ‘‘Which figure—the Com- 
missioner’s or the company ’s—represents, or more nearly represents, 
the truth and reality of the situation? The company’s figure brings 
into account what the company will, in the light of all past experience 
and policy, almost certainly receive in respect of book debts—no more 
and no less. The Commissioner’s figure brings into account sums 
which the company will certainly, or almost certainly, not receive in 
respect of book debts. A trading account and profit and loss account 
based on the latter figure would be misleading, and there is nothing 
in the Act which requires the assessment of income on the basis of 
accounts which would be misleading in this respect.’’ Per Fullagar, J. 

Trade discounts are usually treated by the vendor as an allow- 
ance in reduction of the sale price, and thus, for taxation purposes, 
as a diminution of the vendor’s assessable income. On the other hand, 
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it was the previous custom to regard cash or settlement discounts as a 
financial expense, with the result that they were debited to profit and 
loss account, and for taxation purposes were treated as an allowable 
deduction from assessable income. This line of demarcation has been 
blurred in recent years when many, if not most, sales are made on the 
basis of a trade or quantity discount coupled with a condition of 
allowance that the account be paid within a specified period. These 
conditional trade discounts are invariably regarded as a reduction of 
the sale price, and the net amount of sales is credited to trading 
account. This treatment produces the result that discounts and 
rebates allowable in respect of trade debts outstanding at the end of 
a year of income are brought to account in calculating the assessable 
income of the year of sale. It follows that these discounts do not fall 
to be debited to profit and loss account and are not an allowable 
deduction under s. 51. In Ballarat Brewing Co. Ltd. v. F.C. of T. 
this view was adopted by the High Court. ‘‘I am of opinion that the 
contention of the company is correct. That contention was, as I have 
said, put in two ways, the question being treated in the alternative 
as being (1) a question of the ascertainment of assessable income; 
(2) a question of allowable deductions from assessable income. It does 
not appear to me that any question of allowable deductions really 
arises, or that s. 51 of the Act has any bearing on this case. The 
matter seems to me to be a matter of arriving at the correct figure 
for a primary item in the relevant calculation, the correct figure to 
ascribe to ‘sales’ for the relevant accounting period. The question 
does not depend upon any express provision to be found in the Act. 
It depends upon ‘the conceptions of business and the principles and 
practices of commercial accountancy’.’’ Per Dixon, J., in Commis- 
sioner of Taxes (S.A.) v. Executor Trustee & Agency Co. of South 
Australia Ltd. (Carden’s Case) (1938), 63 C.L.R. 108. 

It is considered that, for both accountancy and income tax pur- 
poses all discounts and rebates in respect of sales, whether based on 
quantities purchased or conditional upon payment, should be deducted 
from the gross amount of sales and that only the net amount of sales 
should be eredited to trading account. If, because of default in pay- 
ment, a purchaser does not receive the discount, that is a windfall gain 
of the year of default and should be credited to a separate account, the 
suggested title of which is ‘‘ Forfeited Discounts Account.’’ The bal- 
ance of that account should be credited to profit and loss account. 


LOSS ON ADVANCE 


In March 1947 taxpayer advanced £500 to A, sole proprietor of 
a business, upon terms of an agreement which stated that the advance 
was ‘“‘by way of loan.’’ Taxpayer was entitled to repayment upon 
giving three months’ notice to A; he was to receive five per cent of 
the net annual profits of the business, but was not to be regarded as 
a partner; if the business should be converted to a company, he was 
to receive five per cent of any capital increase received by the business. 
A assigned his estate for the benefit of his creditors in September 
1947. Because of the hopeless position of the estate, taxpayer con- 
cluded during year ended 30 June 1948 that he had sustained the 
loss of the whole of the advance of £500. He claimed a deduction of 
the loss in terms of s. 52. Decision: The loss was a loss of capital 
and no deduction was allowable under s. 52. (1 C.T.B.R. (N:S.) 
(1951) Case No. 102.) 
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PURCHASE OF MAILING LIST 


The taxpayer, the owner and publisher of a weekly journal, 
bought a mailing list for $4000. This sum was disallowed as a capital 
outlay. Held: the list was merely a prerequisite for a plan of adver- 
tising and its cost was as much a necessary expense as the other costs 
of direct mail advertising and was therefore a deductible operating 
expense (John Blunt Publishers Ltd. v. Minister of Nat. Rev. (1951), 
4 Can. Tax A.B.C. 260). 


ADJUSTMENT WHERE PROCEEDS OF SALE OF PLANT 
MISAPPROPRIATED BY SELLING AGENT 


During accounting period ended 30 April 1949 taxpayer placed 
a motor truck in the hands of an agent, with instructions to sell it on 
taxpayer’s behalf. The agent sold the truck for £580 and misappro- 
priated the whole of that amount; civil proceedings against the agent 
proved fruitless. Taxpayer claimed a deduction of the written-down 
value of the truck and of legal expenses incurred in prosecuting the 
agent. The depreciated value of the truck was £370. The Commis- 
sioner not only disallowed the deduction claimed, but included the 
sum of £210 (£580 less £370) as assessable income under s. 59 (2). 
Taxpayer objected on the grounds (a) that the truck was ‘‘lost’’ in 
the year of income and that there was no ‘‘consideration receivable’’ 
in respect of the loss and that accordingly its depreciated value was 
an allowable deduction under s. 59 (1); and further, (6) that there 
was no excess of ‘‘consideration receivable’’ over the depreciated 
value that was assessable under s. 59 (2). The Commissioner con- 
tended that taxpayer, by its agent, ‘‘disposed of’’ the truck by sale 
and that under s. 59 (3) (a) the sale price, £580, was the ‘‘considera- 
tion receivable’’ and that therefore no deduction was allowable under 
s. 59 (1) and that the excess of the price of £580 over the depreciated 
value of £370 was assessable under s. 59 (2). At the hearing tax- 
payer’s representative also contended that a deduction was allowable 
under ss. 52, 63, and 71 of the Act. 

Decision: (i) Claim under s. 59 rejected, as taxpayer had ‘‘dis- 
posed of’’ its truck for a ‘‘consideration receivable’’ of £580. (ii) By 
virtue of s. 190 (a) it was not open to the taxpayer to rely on grounds 
not stated in its notice of objection. (1 C.T.B.R. (N.S.) (1951) 
Case No. 105.) 


DETERMINATION OF COST PRICE OF COTTON WHERE SUM 
PAID TO CONTROLLER BECAUSE OF GENERAL INCREASE 
IN PRICE LEVEL 


Before April 1941 there was in England a free market in cotton; 
thereafter cotton could only be bought from the Cotton Controller, 
who fixed the price from time to time. In August 1942 the Controller 
instituted an arrangement under which spinners were requested to 
buy as much cotton as possible, and they were to make a weekly state- 
ment showing to what extent they were ‘‘long’’ or ‘‘short.’’ A spinner 
was ‘‘long’’ if the cotton he had in his possession or had bought but 
not yet received was more than enough to fulfil his contracts for yarn; 
he was ‘‘short’’ if that amount of cotton was not enough for that 
purpose. In the event of a general increase in the price level a spinner 
whose position was ‘‘long’’ was to pay the amount of the ‘‘difference’’ 
to the Controller and a spinner whose position was ‘‘short’’ was to 
receive from the Controller the amount of the ‘‘difference,’’ and 
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conversely in the event of a general price reduction. The ‘‘difference’’ 
in any case was arrived at by multiplying the extent of the ‘‘long’’ or 
‘‘short’’ position in lbs. weight of raw cotton by an amount in pence 
per lb. representing the general change in the Controller’s selling 
price. In April 1944 prices were increased by 44d. per lb., and the 
taxpayer company, being then “‘long’’ to the extent of 2,937,993 lbs., 
paid to the Controller £55,087. It was admitted that the payment so 
made was a proper deduction in computing the company’s profits for 
its accounting year ended 13 January 1945. In bringing its closing 
stock to account, the company, for income tax purposes, adopted cost, 
which was lower than market value. The question in dispute was 
whether, in ascertaining the cost of the closing stock, the sum of 
£55,087, or any part of it, should be included. The company con- 
tended that the cost was to be determined on the basis of the invoice 
price paid therefor, while the Crown maintained that there should be 
added to such a price a further sum (calculated in relation to the 
payment of £55,087) to arrive at the true cost of the stock. In making 
up its accounts, the company wrote up the value of closing stock by 
adding 44d. per lb. to the invoice price of all lots bought before the 
general price increase in April 1944, and the Principal Advisory 
Accountant tc the Crown gave evidence that, in his opinion, that was 
correct ‘‘from an accountancy point of view.’’ The Special Com- 
missioners decided that the payment of £55,087 was a payment pur- 
suant to a commercial contract caleulated by reference to the cover 
position, and was not part of the price of the cotton, and they held 
that the cost to the company was the invoice price, and the sum of 
£55,087 did not enter into the matter. Held, by the House of Lords, 


reversing the decision of the Court of Appeal: that there was no 
reason for disturbing the decision of the Special Commissioners (Asia 
Mill Limited v. Ryan, 28 June 1951). 


‘The Solicitor-General’s argument was that these were payments 
which, though not part of the price, ‘had the effect of adding to or 
reducing the total outlay attributable to their stock as a whole’. I 
quote from a passage in the judgment of Lord Justice Jenkins which 
the Solicitor-General maintained correctly set out the principle to be 
applied. I cannot agree that every payment or receipt which has that 
effect must come in to the cost of the stock. If a trader keeps perish- 
able stock for a considerable time, he may have to incur large expense 
in keeping it in proper condition—expense which he would not have 
incurred if he had not been carrying the stock. In such a case, it 
could be said that when the trader comes to use the stock, it has cost 
him not only its price but also all that he has spent on keeping it but 
would not have had to spend if he had not had it in his possession. 
And in the same way when the trader is making up his accounts he 
could determine how much it has already cost him to acquire and 
keep in condition the stock then in his possession. But’! do not think 
that it was seriously argued that such expense incurred after the 
stock has been acquired and delivered to the trader must go to swell 
the cost of the stock for income tax purposes. And if such expense 
is not to come in then it seems to me that the principle as stated by 
Lord Justice Jenkins must be too wide. No other principle was 
suggested in argument and I have searched in vain for any which 
would cover the circumstances of this case but exclude other expendi- 
ture incurred in consequence of a trader having stock in his posses- 
sion.”’ Per Lord Reid. 
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LOSSES AND OUTGOINGS INCURRED BY PROSPECTOR 


Taxpayer, who held a miner’s right issued under a Mining Act, 
was actively engaged in prospecting and mining. Having found areas 
suitable for exploitation, he would form a syndicate with other per- 
sons who provided the finance for development of the areas. Taxpayer 
made no cash contribution to such syndicates, but was entitled to a 
share in a syndicate in return for his transferring thereto the leases 
or mining tenements acquired as a result of his exploratory efforts. 
He was not entitled to share in the profits until the cash subscribers 
had received from profits an amount aggregating their capital contri- 
bution. Taxpayer gave evidence that he did not intend at any time 
to deal with his leases or other similar assets in ways other than as 
described above. In respect of the years ended 30 June 1944 and 1945 
the Commissioner disallowed taxpayer’s claim for a deduction of 
expenditure on travelling and prospecting expenses. This expenditure 
was made almost wholly in connexion with his finding of certain 
deposits of earths and clays but in respect of which he was unsuccess- 
ful in forming a syndicate or company for their exploitation. 

Decision: Taxpayer’s principal business was that of prospecting 
and mining, and all proceeds therefrom, including the value of in- 
terests or shares in syndicates or companies, received by him would be 
assessable income, subject to any exemption under s. 23 (p) ; accord- 
ingly, the expenditure on travelling and prospecting was allowable 
under s. 51 (1) or under s. 52, as no part thereof was expended on 
ventures the proceeds from which would be exempt under s. 23 (p). 
(1 C.T.B.R. (N.S.) (1951) Case No. 97.) 


EXPENDITURE INCURRED IN CARRYING ON A BUSINESS 
WHERE NO INCOME PRODUCED IN YEAR OF INCOME 


To come within the initial part of s. 51 it is both sufficient and 
necessary that the occasion of the loss or outgoing should be found in 
whatever is productive of the assessable income or, if none be pro- 
duced, would be expected to produce assessable income (Ronpibon 
Tin N.L. v. F.C. of T.; Tongkah Compound N.L. v. F.C. of T. (1949), 
4 A.I.T.R. 236). So also the second part of s. 51 contemplates a case 
where losses and outgoings are necessarily incurred in carrying on a 
business for the purpose of gaining or producing assessable income 
even though, in the relevant year, no income is in fact derived. 

The taxpayer, a prospector, claimed a deduction of $1858, being 
wages paid to five employees in connexion with his business of mining 
prospecting. Held: Although the taxpayer had not sold any mining 
claims during the relevant year, his business was that of mining 
prospecting and his expenses in connexion therewith were an allowable 
deduction from his income from other sources (Pitt v. Minister of, 
Nat. Rev. (1951), 4 Can. Tax A.B.C. 215). 


SUM RECEIVED FOR GOODWILL OF 
MOTOR GARAGE BUSINESS 


Where goodwill held to be local 


Taxpayer owned the freehold of land upon which he conducted 
the business of a motor garage. The business was established by him 
in 1931. The net profit derived from the business was no more than 
moderate ; about half of the gross annual income came from sales of 
petrol and the remainder from motor repair and maintenance work 
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which the taxpayer, as a qualified mechanic, normally executed him- 
self. But there was no evidence that he was possessed of exceptional 
mechanical skill. The business represented one of the six petrol-pump 
sites existing in the town. Whilst the site was not advantageous for 
the attraction of ‘‘the catch trade,’’ it appeared suitable for attention 
to requirements of local town residents and neighbouring farm com- 
munities. In 1946 he decided to sell the business, his intention and 
desire being to sell the freehold of the land with the business; accord- 
ingly, he put the business in the hands of an agent for sale on that 
basis. Prospective purchasers being unable at the time to finance 
purchase of the freehold, a substituted arrangement was reached. On 
23 September 1946 the parties signed a memorandum of agreement 
which contained a provision that the sale was subject to ‘‘an option 
to the purchasers for the purchase for cash at any time during the 
term of the lease of the said garage premises’’ for the stated sum; on 
the same date the taxpayer granted the purchasers a lease of the 
premises for one year from 1 October 1946. The price of £2200 paid 
by the purchasers was stated as being ‘‘for business, plant and stock,’’ 
but the total of £2200 was apportioned, with the verbal agreement of 
the purchasers, as to £1400 for goodwill, £400 for plant, and £400 for 
stock. The agreement for sale provided, by clause 7, that the taxpayer 
should remain with the purchasers for two weeks ‘‘for the purpose 
of introducing the purchasers personally, to all customers and agents 
hitherto connected with him in the said business.’’ Clause 3 of the 
agreement was in the form of a covenant in restraint of trade, a 
breach of which would make the taxpayer liable to pay to the pur- 
chasers ‘‘the sum of £1000 as and by way of liquidated damages for 
so doing.’’ No part of the total consideration of £2200 was expressed 
to be paid for either of these covenants. The Commissioner having 
assessed the sum of £1400 as a ‘‘premium’”’ received during year 
ended 30 June 1947, the taxpayer contended that it was not considera- 
tion received for goodwill ‘‘attached to or connected with land’’ a 
lease of which was granted. 


Decision: (i) The whole sum of £1400 was assessable as being 
consideration for goodwill ‘‘attached to or connected with land’’ a 
lease of which was granted by the taxpayer. Per Mr. Cotes: So far as 
the goodwill was dependent on the volume of petrol sales it was 
attached to or connected with the premises occupation of which carried 
with it the right to sell petrol from one of the established sites for 
resale of petrol in the town; and so far as the goodwill may have 
arisen from the volume of repair and maintenance work it was 
attached to the premises. Per the Board: Clause 7 of the agreement 
contained nothing representing a detachment from the taxpayer of 
any personal goodwill he might have had and its transfer to the pur- 
“chasers. The purpose of the clause was to preserve the value of the 
goodwill which had become attached to the premises, by encouraging 
customers who had been accustomed to patronize the premises to 
continue to do so. Per Mr. Cotes: The covenant in restraint of trade 
embodied in clause 3 and the fixing of an amount by way of liquidated 
damages for breach thereof did not have the effect of changing the 
character of the goodwill that had been sold. (ii) Per Mr. Trebileo 
and Mr. Nimmo: Division 4, Part III, of the Act is general in its 
application and there is nothing therein that could limit its applica- 
tion to persons trading in hotel licences. (1 C.T.B.R. (N.S.) (1951) 
Case No. 93.) 
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BETTING GAINS BY JOCKEY 


The taxpayer was a jockey. Following a departmental investiga- 
tion, his income was assessed on a net assets basis, with the result that 
his taxable income for each of the five years ended 31 March 1946 was 
increased by £800. The taxpayer, whilst not admitting an increase in 
net worth of £4000 over the period, claimed that any increase proved 
against him was entirely attributable to gains from successful betting 
on race horses, and, as such, was not assessable. There was evidence 
that the taxpayer betted only on his own mounts. The learned magis- 
trate who determined the taxpayer’s objection (4 A.I.T.R. 507) re- 
garded the salient facts as threefold: (a) the betting was done at the 
time and place at which taxpayer followed his vocation; (b) the 
knowledge which enabled him to make successful bets was gained in 
the course of the vocation; (c) the success of the bets flowed partly 
from his skilful exercise of his vocation. The magistrate was satisfied 
that the taxpayer had discharged the onus on him of proving that 
the gains were derived from betting, but concluded that the betting 
activities were so organized in association with taxpayer’s vocation as 
to be part and parcel of it, or to amount to a business connected with 
it, with the result that he held that taxpayer’s gains from betting 
were assessable income. On appeal upon the ground that the magis- 
trate’s decision was erroneous in law— 


Held, allowing taxpayer’s appeal: that there was no basis of fact 
to support the learned Magistrate’s conclusion that there was such an 
organized effort by the taxpayer in association with his calling as a 
jockey as to constitute it either a business in itself or an integral part 
of the vocation and, accordingly, the decision of the learned magis- 
trate was erroneous in law (McFarlane v. C. of T. (N.Z.) (1951), 
5 A.I.T.R. (in course of publication) ). 


PROFIT-MAKING SCHEME 


The taxpayer bought 110 aircraft fuselages, had them crushed, 
and sold the scrap aluminium (called ‘‘aluminum’’ in America) to 
one firm. Held: Although there was but one transaction, the profit 
was made in the operation of business in carrying out a scheme for 
profit making and the profit was, therefore, assessable (Gordon v. 
Minister of Nat. Rev. (1951), 4 Can. Tax A.B.C. 231). 


INCOMES OF DISTINCT AND SEPARATE TRUSTS 
CANNOT BE AMALGAMATED 


Section 99 of the Commonwealth Income Tax Assessment Act 
provides as follows: ‘‘ Where there is no beneficiary presently entitled 
to any part of the income of a trust estate, or where there is a part 
of that income to which no beneficiary is so entitled, the trustee shall 
be assessed and liable to pay tax on the net income of the trust estate, 
or on that part of that net income as the case may be, as if it were the 
income of an individual, and were not subject to any deduction.’’ 

By declaration of trust made on 10 November 1941 the settlor, in 
effect, settled the sum of £600 by vesting the same in trustees to ‘‘hold 
the trust fund and the income from the trust fund upon trust to 
divide the same into three equal parts and to hold such parts until 
1 January 1952 upon trust’’— 
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(a) to pay out of the income arising from one of such parts a 
sum not exceeding £200 per annum to her son with a 
proviso as to the application of the income should he die 
before 1 January 1952; 
(b) a similar provision in favour of one daughter ; 
(ec) a similar provision in favour of a second daughter. 
Any excess of income over the sum of £200 per annum was to be 
accumulated and added to the respective parts of the trust fund. 
On 1 January 1952 the trustees were to hold the trust fund and the 
parts into which it had been divided upon trust as to one part for the 
son absolutely with a proviso as to the application of that part should 
he die before 1 January 1952. A similar provision was made in res- 
pect of each of the settlor’s daughters. The trustees, acting within 
their powers, invested the whole £600, together with certain other 
trust funds in their control, in a partnership business. In the accounts 
of the partnership no separate capital accounts were raised for the 
respective beneficiaries, accumulated income was treated as one total 
fund, annual expenses were charged against the one income fund, 
and, stated broadly, the trustees, in accounts of the partnership, 
treated the £600 and its accretions as one fund. In respect of year 
ended 30 June 1943, during which considerable income had accumu- 
lated, the Commissioner assessed the trustees under s. 99 on the basis 
that the trust deed did not create three separate trusts and that the 
total accumulations were assessable in the trustees’ hands as if they 
were the income of an individual. The trustees objected, claiming that 
the trust deed created three separate trusts and that they should be 
assessed accordingly. 

Decision, upholding the trustees’ objection: (i)(a@) The declara- 
tion of trust of 10 November 1941 created three distinct trusts in 
favour of the settlor’s son and two daughters respectively; (b) no 
question of appropriation arose as the trustees from the beginning 
held on three distinct trusts and not otherwise so that the manner in 
which the partnership accounts were kept was immaterial. (ii) There 
being three distinct trusts, there were three distinct trust estates 
within the meaning of s. 99 (1 C.T.B.R. (N.S.) (1951) Case No. 98). 
‘*Lastly, I express the opinion that the Commissioner is not assisted 
by the statutory use of the term ‘trust estate’. Although the term is 
very commonly used, I cannot find any definition of it in any law 
lexicon or in any standard work on trusts. Its meaning is apparently 
regarded as so notorious as not to need any definition. I understand 
the term to mean, and mean only, the ‘legal estate’ which is vested in 
the trustee or trustees (as such) or, in other words, the trust property. 
Hence, if the trust deed under notice is properly to be construed as 
creating three separate trusts, it must, in my opinion, be regarded as 
creating three separate ‘trust estates’ within the meaning of the 
Act’’ (per Mr. R. R. Gibson, Chairman, Board of Review No. 1). 


DEALINGS IN FOREIGN EXCHANGE 


The decision of the English High Court in Davies v. The Shell 
Co. of China Ltd., discussed in the April 1951 issue of Current Taza- 
tion at pp. 160-1, has been affirmed by the English Court of Appeal. 
The facts of the case and the judgment of the Court of Appeal are 
given below. 

The taxpayer company, one of the Shell group of companies, was 
an English company, based on sterling, but its business consisted of 
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the sale of petroleum products in China, the trade in China being 
carried on on a Chinese dollar basis. Its agents in China were required 
to deposit with the taxpayer certain sums in Chinese dollars, so that 
if the agerts defaulted in accounting to the taxpayer for the proceeds 
of geods sold through them the taxpayer could resort to these deposits. 
The deposits were interest-bearing and were repayable in Chinese 
dollars in China on termination of the agency. When war broke out 
between China and Japan in 1937 the taxpayer decided to transfer the 
deposits to London on deposit with its parent company. The then rate 
of exchange was ls. 3d. per dollar. Later, the taxpayer decided to 
close down its operations through the agents in China, and the deposits 
were, in 1941, repaid to them. At the time of such repayment the 
Chinese dollar had fallen in value to 3d., with the result that the 
taxpayer company made a gain on exchange of £229,475. The tax- 
payer was assessed on this sum as representing a trading profit. The 
Special Commissioners decided that the taxpayer was free to use the 
deposit moneys for the time being in its hands for investment as part 
of its fixed capital and it did in fact so use them, and not as circu- 
lating capital for the purpose of carrying on its trade. Consequently, 
the profit on exchange was a capital profit and was not assessable. 
The question for the Court was whether the Special Commissioners 
were right in holding that the exchange profit was a capital profit 


not subject to income tax. 
) 


Held: (1) that the question was one of law, and (2) that the 
deposits were not trading receipts received in the course of the com- 
pany’s trade but were of the character of loans made by the agents 
to provide the company with a security, and that there was nothing 


in the company’s mode of dealing with the deposits it received to 
displace the prima facie conclusion that they were loans received on 
capital account. (Davies v. The Shell Co. of China Ltd., Court of 
Appeal, England, 7 May 1951.) Leave was given the Crown to appeal 
to the House of Lords. 


REIMBURSEMENT OF RENT BY EMPLOYER 


A condition of taxpayer’s contract of employment was that he 
was required, if the necessity arose, to agree to his transfer to any 
office of his employer in Australia or New Zealand. In May 1946 he 
was transferred from the Brisbane to the Melbourne office. On 12 
August 1946 he secured possession of a furnished house in Melbourne, 
whereupon his wife and daughter joined him from Brisbane. His 
employer, as agreed, paid him an allowance of £5 5s. per week to 
compensate him for additional expenses comprising £4 extra rent 
payable in Melbourne over that paid in Brisbane and £1 5s. for extra 
expenditure on clothing, fares, and his daughter’s schooling. In the 
year ended 30 June 1948 the allowance so received amounted to £241. 
By his notice of objection the taxpayer claimed that the allowances 
paid to him by his employer were not taxable. 

Decision: (i) The allowances were assessable income in terms of 
s. 26 (e) of the Act. (ii) At the relevant time taxpayer’s ‘‘usual place 
of abode’’ was in Melbourne and he was not living ‘‘away from his 
usual place of abode’’ so that no deduction was permissible in terms 
of s.51 A. (iii) The additional expenditure incurred by taxpayer was 
expenditure of a private or domestic nature and was therefore de- 
barred as a deduction under s. 51 (1). (1 C.T.B.R. (N.S.) (1951) 
Case No. 92.) 


Supplement to The Australian Accountant—November, 1951 





CuRRENT TAXATION November, 1951 


COMPENSATION FOR MILITARY OCCUPATION OF 
RACECOURSE 


The defendant association is a racing club conducting race meet- 
ings at W., its licensed course. From 1 October 1943 to 17 November 
1946, W. was occupied by military authorities, and for that period 
the association was prevented from conducting race meetings there 
and instead conducted meetings at H. In respect of each of forty-four 
meetings conducted at H. the Commonwealth Government paid the 
association £90 as compensation for the military occupation of W. with 
the consequent necessity for the association to hold its meetings at 
H. Each sum of £90 was calculated as representing the sum lost per 
meeting conducted at H.—£75 for additional rent and wages and £15 
for deficiency on the sale of liquor booth rights. In an action to 
recover tax under s. 9 (2) of the Racing Taxation Act 1937 on the 
total compensation of £3960 as being ‘‘gross income of the club from 
all sources arising out of the conduct of’’ the race meetings at H.— 

Held: (1) that the payment by way of compensation was for the 
diminution of the association’s profits and the two components of each 
sum of £90 were income, and (2) that each sum of £90 arose out of 
the conduct of each race meeting from the holding of which the pay- 
ment owed its origin. (A.-G. (N.S.W.) v. N.S.W. National Coursing 
Association Ltd., N.S.W. Full Court, 4 April 1951.) 


ENTERTAINMENT EXPENSES 
Manufacturer’s agent 


In respect of each of the years ended 30 June 1945 and 1946 tax- 
payer, a manufacturer’s agent for four firms, claimed a deduction of 
£156 for entertainment expenses. The Commissioner disallowed two- 
thirds, viz. £104, in each year. The £156 claimed was detailed as 
being :— 


Golf fees— 
Half subscription to X Golf Club = es £7 
Clients’ green fees at X, average three per 
fortnight at 5/- He ae es Ss 20 
Taxpayer’s green fees at Y Club in weekly trade 
party ie e6 <w a“ wh * 9 
— £46 
Morning teas, luncheons, and dinners for elients, averaged 
5/6 per week i ~ on ‘s -- 35 
Drinks at club, hotels, and home entertainment ves ic a 
Cigarettes oi ie are - a = - : 
Donations and wedding presents to staff members of tax- 
payer’s customers and principals and tickets for staff 


balls ete. ae 54 ae =x ae cs oa: oa 


£164 

In sworn evidence before the Board, taxpayer said he had kept 
no written record of the expenditure claimed and that the amounts 
detailed as above were based on what he considered was his average 
weekly expenditure. He was an enthusiastic and capable golfer; he 
stated that he from time to time entertained business associates at 
his club and that he played weekly at the Y club at his own expense 
in a party of retailers and manufacturers, thereby gaining close per- 
sonal relationships with his customers and business associates. Letters 
from his four principals expressing the opinion that taxpayer would 
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have to entertain in the conduct of his agency activities were also 
produced to the Board. 

Decision: Taxpayer had not discharged the burden of proof im- 
posed on him by s. 190 (6) and his claim, accordingly, failed. 

Per the Board: ‘‘To discharge the statutory burden of proof in 
respect of claims under such heads as entertainment expenses the 
taxpayer himself must prove (a) that he did spend the money in- 
volved in such claim, (0) that it was spent in the process of producing 
ais assessable income, and (c) that it was not of a private or domestic 
nature.”’ (1 C.T.B.R. (N.S.) (1951) Case No. 109.) 

Solicitor 

More cheerful news on the above subject comes from England. 
Mr. Justice Roxburgh, on 25 July 1951, held that solicitors were 
entitled to deduct from their profits assessable for income tax the 
expense of entertaining clients to lunch or dinner. Bentleys, Stokes 
and Lowless, solicitors, successfully appealed against the refusal of 
the Special Commissioners to allow them to deduct £539 as expendi- 
ture incurred in entertaining the firm’s clients. It was described as a 
test case. 

The entertainment usually took the torm cf informal luncheons at 
a club or at restaurants, at which the clients’ business was discussed 
and advice given. Mr. Justice Roxburgh said the Commissioners did 
not find that the firm had not satisfied them that the sum was wholly 
and exclusively laid out for the purpose of the profession. It was a 
positive conclusion that the money was not so exclusively expended— 
a point of no little importance. As nobody attended these lunches 
except the client and a member of the firm—for whose advice given 
during the actual luncheon the firm received payment—there would 
appear to be little scope for any purpose in the disbursement other 
than a professional one. 

The only other purpose which had been suggested was hospitality. 
Surely that was begging the question. ‘‘Expenditure on hospitality, 
coupled with advice for which a fee is charged, looks to me like ex- 
penditure on a professional purpose. It is no less a professional pur- 
pose merely because it involves an element of hospitality. The partner 
who attended and lunched was an essential element in the transaction. 
Obviously, if the partner had to attend, and the client had to be given 
lunch, business would not be promoted if the partner should sit by, 
eating and drinking nothing.”’ 

The mere circumstance that the partner got a degree of gratuitous 
sustenance could not be a sufficient reason for holding that the trans- 
action, from every other point of view a business transaction, lacked 
that characteristic. 


BONUS SHARES ARISING FROM CAPITALIZATION OF 
UNDISTRIBUTED PROFITS 


Issued by English company to Australian shareholder 


During year ended 30 June 1949 taxpayer, a resident of Aus- 
tralia, was allotted 340 fully-paid ordinary shares of £1 each sterling 
out of a bonus issue of shares made from a capitalization of undis- 
tributed profits by a non-resident English company. Such bonus 
shares were not liable to United Kingdom income tax in the hands of 
shareholders. The Commissioner included in taxpayer’s assessable 
income the face value of the bonus shares converted to £ Australian, 
viz. £425. 
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Decision: (i) The amount of £425, being a ‘‘dividend’’ as defined 
in s. 6 (1), was assessable income in terms of s. 44 (1)(@) as income 
derived in the year of allotment of the bonus shares, i.e. year ended 
30 June 1949; (ii) As taxpayer was not personally liable for any 
United Kingdom income tax in respect of the dividend and as he did 
not in fact pay tax directly or by deduction therefrom, no credit in 
terms of s. 45 was permissible; (iii) No credit was allowable in terms 
of Art. XII (2) of the Third Schedule to the Act because the bonus 
shares were not income in respect of which United Kingdom tax was 
payable (1 C.T.B.R. (N.S.) (1951) Case No. 96). 


WHETHER TRANSACTION A LEASE OR 
AGREEMENT OF SALE 


The taxpayer entered into an agreement titled ‘‘ Lease and Option 
to Purchase’’ which provided for monthly payments over four years 
and further provided that if all conditions had been observed the 
taxpayer should then give a transfer of the subject property. Held: 
that although the agreement was in form a lease, the intention of the 
parties, as disclosed by the instrument as a whole, established that 
it was an agreement for sale, and the instalments must be considered 
as payments of capital and not income (Foster v. Minister of Nat. 
Rev. (1951), 4 Can. Tax A.B.C. 235). 


ACCRUED HOLIDAY PAY 


The following extract from the Report of the Taxation Committee 
on the United Kingdom Taxation of Trading Profits is illuminating. 

**189. Staff—Leaving payments under foreign law. The laws of 
some overseas countries require employers to make leaving payments 
to any employee whose employment is terminated by the employer, 
computed on a basis prescribed, e.g. one month’s pay for each year of 
service. Under existing tax law no deduction can be claimed in respect 
of such liabilities until payments are in fact made. We were urged 
to recommend that employers should be entitled to deduct for tax 
purposes each year the amount by which teir contingent liability in 
connexion with these payments has been increased in the course of 
that year. We are, however, unable to make any recommendations in 
this matter. In general, reserves for future liabilities are not, and 
ought not to be, admissible deductions and we do not think that any 
preferential treatment would be justified as regards these particular 
liabilities. The position may at first sight appear to be similar to that 
which arises in connexion with Holidays with Pay schemes in this 
country. Sums set aside by employers to meet the accrued liability 
for holiday pay under such schemes are allowed as a deduction for 
tax purposes. There are, however, important differences between the 
two cases; for example, it is a normal feature of Holidays with Pay 
schemes that the employee who ceases to be employed by a particular 
employer is entitled to receive from that employer a payment repre- 
senting accrued holiday pay even if he leaves of his own accord. From 
the employer’s point of view therefore the liability to make the pay- 
ment is certain and not contingent, and the treatment of such pay- 
ments affords no guide to the treatment of those foreign leaving pay- 
ments which become due only if that employment is terminated at the 
instance of the employer.’’ 
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AMENDED DEFINITION OF PRIVATE COMPANY — 1951 ACT 


The Amending Act of 1951 contains a new definition of ‘‘ private 
company’’ to replace the definition inserted by the Amending Act of 
1948, which proved to be defective. The new definition first applies 
to year of income ended 30 June 1952 or substituted accounting 
period. 

Under the new definition, a ‘‘private company’’, subject to three 
exceptions mentioned hereafter, is a company which, on the last day 
of the year of income, answers any one or more of the following 
descriptions :— 

(a) A company all of the issued shares of which are held by 
twenty or fewer persons. 

(b) A company in which more than half of the voting power is 
capable of being exercised by seven or fewer persons (in- 
cluding their nominees, but not their relatives). 

(c) A company in which shares representing more than half 
of the paid-up capital (other than capital represented by 
shares bearing a fixed rate of dividend only) are held by 
seven or fewer persons (including their nominees, but not 
their relatives). 

(d) A company in which not less than three-quarters of the 
voting power is capable of being exercised by seven or 
fewer persons (including their nominees and their rela- 
tives). 

(e) A company in which shares representing not less than 
three-quarters of the paid-up capital (other than capital 
represented by shares bearing a fixed rate of dividend 
only) are held by seven or fewer persons (including their 
nominees and their relatives 

(f) A company which is capable of being controlled by any 
means whatever by seven or fewer persons. 


A company is not, however, a private company, even if it fails to 
survive all the above tests, where it is— 
(i) a company in which the public are substantially inter- 


ested ; or 
(ii) a subsidiary of a public company; or 
(iii) established to the satisfaction of the Commissioner under 
new s. 103A (3) that, because of special circumstances, it is 
unreasonable that the company should be treated as a 
private company. 
Tests (c) and (e), based on beneficial ownership, are new tests. 
So also is test (f). 
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- 


A company is a private company if all the issued shares are held 
by not more than twenty persons 


This test was contained in the 1948 definition and has been re- 
tained in the 1951 definition (new s. 103A (1)). If on the last day of 
the relevant year of income all of the issued shares of the company 
are held by twenty or fewer persons, the company is a ‘‘private com- 
pany’’, except where it is— 

(a) a company in which the public are substantially inter- 
ested, as defined; or 

(b) a subsidiary of a public company, as defined; or 

(c) established to the satisfaction of the Commissioner under 
new s. 103A (3) that, because of special circumstances, it 
is unreasonable that the company should be treated as a 
private company. 

The above simple test of shareholding is convenient both to the 
assessor and to the taxpayer. In the majority of instances where 
Division 7 is applied the companies fail to survive this test and it is 
not necessary for the assessor to apply the other complicated tests 
contained in the definition. On the other hand, a company, which 
would survive these other tests, might, nevertheless, desire to be 
assessed as a private company. It may bring this about by arranging 
for the number of its shareholders not to exceed twenty on the last day 
of the relevant year of income. 

In making the above test, regard must be had solely to the persons 
actually registered as members on the last day of the year of income, 
whether those shareholders are the beneficial owners of the shares or 
are trustees for other persons. 


A company is a private company if more than half of voting power 
is capable of being exercised by seven or fewer persons including 
their nominees but not their relatives 


The second test contained in the 1948 definition of ‘‘private com- 
pany’’ provided that a company was a private company if, on the 
last day of the year of income, the major portion of the voting power 
was capable of being exercised by seven or fewer persons. In making 
the above test, regard could be had solely to the persons actually 
registered as members on the last day of the year of income, whether 
those shareholders were the beneficial owners of the shares or were 
nominees of other persons. Thus, the 1948 test could be survived by 
the simple device of transferring or allotting shares to sufficient 
nominees to ensure that the major portion of the voting power was not 
capable of being exercised by seven or fewer persons. 

The second test contained in the 1951 definition of ‘‘ private com- 
pany’’, which first applies to income year ended 30 June 1952, pro- 
vides that a company is a private company if, on the last day of the 
year of income, more than half of the voting power is capable (having 
regard to the operation of new s. 103A (2) (d)) of being exercised by 
seven or fewer persons. New s. 103A (2)(d) provides that in the 
application of the above test a person and his nominees shall be 
deemed to be one person. 

For the purpose of Division 7, a person is the ‘‘nominee’’ of 
another person, in relation to any shares, if that first-mentioned person 
may be required to exercise his voting power arising from those shares 
at the direction of, or holds those shares directly or indirectly on 
behalf of, or for the benefit of, that second-mentioned person 
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(s. 103 (2)). Shares of a company are deemed to be held indirectly 
on behalf of, or for the benefit of a person (not being a company, 
trustee, or partnership) if, in the event of the payment of a dividend 
on those shares, that person would, otherwise than as a shareholder of 
the company, receive the whole or any part of that dividend if there 
were successive distributions of the relative parts of that dividend to 
and by each of any companies, trustees, or partnerships interposed 
between the company paying the dividend and that person 
(s. 103A (2)(c)). 

The above provisions relating to nominees are fully discussed 
and illustrated in Commonwealth Income Tax Law and Practice, 
3rd Ed., para. [1567]. 

Even where the company fails to survive the above test, it is 
uevertheless not a private company if it is— 

(a) a company in which the public are substantially inter- 
ested ; or 

(b) a subsidiary of a public company ; or 

(ce) established that, because of special circumstances, it is un- 
reasonable that the company should be treated as a private 
company (s. 103A (3)). 


A company is a private company if shares representing more than 

half of its paid-up capital (other than shares bearing fixed rate of 

dividend only) are held by seven or fewer persons, including their 
nominees but not their relatives 


The tests of control contained in the 1948 definition of ‘‘ private 
company’’ were, in many instances, overcome by an alteration of the 
voting power. For example, a company, the shares of which were 
beneficially owned by one individual, issued twenty preference shares 
(redeemable at the option of the beneficial owner) to twenty outsiders 
who were not nominees or relatives of the beneficial owner and who 
were not related to one another. The articles of association were then 
altered to grant each shareholder one vote. In these circumstances, 
more than half of the voting power would not have been capable of 
being exercised by seven or fewer persons. The company, consisting 
of twenty-one non-related shareholders, would thus have been a non- 
private company. 

In order to overcome the avoidance of the private company tax 
‘provisions by the above and similar means, the 1951 definition pro- 
vides that a company is a private company if, on the last day of the 
vear of income, shares representing more than half of the paid-up 
‘apital (other than capital represented by shares bearing a fixed rate 
of dividend only) are held by seven or fewer persons (including their 
nominees, but not their relatives). The 1951 definition first applies to 
income year ended 30 June 1952 (or substituted accounting period). 

It will be observed that in making the calculation under the above 
test, there must be excluded capital represented by shares ‘‘bearing a 
fixed rate of dividend only’’. Thus, fixed cumulative and non-cumu- 
lative preference shares would be excluded, but participating prefer- 
ence shares would be included. So also, shares carrying a maximum 
rate of dividend, as opposed to a fixed rate, would be included in 
making the calculation. 

Subject to the above exclusion, the third test is required to be 
made with reference to the actual paid-up capital on the last day of 
the relevant year of income. 
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A company is a private company if it is capable of being controlled 
by any means whatever by seven or fewer persons 


Section 103 (2) (b) of the 1936 Act provided that a company was 
deemed to be under the control of any persons where the major portion 
of the voting power or the majority of the shares was held by those 
persons and their nominees and relatives or where the control was 
‘*by any other means whatever’’ in the hands of those persons. The 
test contained in the words ‘‘by any...means whatever’’ was not 
included in the 1948 definition, but has been revived as the sixth test 
contained in the 1951 definition, but with a variation described below. 

The sixth test of the 1951 definition provides that a company 
(except where it is a company in which the public are substantially 
interested or where it is a subsidiary of a public company) is a private 
company if, on the last day of the year of income, it is a company 
‘‘which is eapable of being controlled’? by any means whatever by 
seven or fewer persons. Under the 1936 definition ‘‘control’’ meant 
actual control, whereas under the 1951 definition the test is capacity 
to control. 

In F.C. of T. v. West Australian Tanners & Fellmongers Ltd. 
(1945), 3 A.I.T.R. 243, the High Court pointed out that neither the 
decision in that case nor in the case of Adelaide Motors Ltd. v. F.C. 
of T. (1942), 2 A.I.T.R. 341, dealt in any way with that part of 
s. 103 (2)(c) of the 1936 Act, which referred to a case where the 
control of the company is, by any other means, in the hands of a group 
of persons. The Court referred to British American Tobacco Co. Ltd. 
v. LR. Comrs., [1943] A.C. 335; 1 All E.R. 13. 

In British American Tobacco Co. Ltd. v. I1.R. Comrs., supra, the 
company was assessed to National Defence Contribution under the 
English Finance Act 1937. The question was whether the company 
had ‘‘a controlling interest’’ in certain foreign companies within the 
meaning of that expression in Sch. IV, 7 (b). The House of Lords 
held that the conception of ‘‘controlling interest’’ does not demand 
an interest in the nature of ownership. 

‘*T think the conception of ‘controlling interest’ may well cover 
the relationship of one company towards another, the requisite 
majority of whose shares are, as regards their voting power, subject 
whether directly or indirectly, to the will and ordering of the first- 
mentioned company’’; per Viscount Simon, L.C. Later, the Lord 
Chancellor said: ‘‘As to what may be the requisite proportion of 
voting power, I think a bare majority is sufficient’’. 

‘‘The control of a company resides in the voting power of its 
shareholders’’ (J.R. Comrs. v. J. Bibby & Sons Ltd., [1945] 1 All E.R. 
667, per Lord MacMillan, at p. 670). ‘‘It is ‘the power of controlling 
by votes the decisions which will bind the company in the shape of 
resolutions passed by the shareholders in general meeting,’’ (ibid., 
per Lord Russell of Killowan, at p. 669). 


Where, owing to special circumstances, it is unreasonable that a 
company should be treated as a private company 


New s. 105A (3) provides that where it is established to the satis- 
faction of the Commissioner that, because of special circumstances 
existing on the last day of the year of income in the constitution or 
control of a company, it is unreasonable that the company should be 
treated as a private company, the company is deemed not to be a 
private company. 
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? 


Where such ‘‘special cireumstances’’ exist, a company is entitled 
to state its case to the Commissioner and, if dissatisfied with the Com- 
missioner’s decision, may refer it to a Board of Review for review. 


The above provision was inserted in the Act for the benefit of the 
taxpayer, and may not be invoked at the instance of the Commissioner. 
A company may not survive one or more of the tests contained in the 
1951 definition of ‘‘private company’’ but could demonstrate under 
s. 103A (3) that it would be unreasonable for it to be treated as a 
private company. Nevertheless, the company may desire to be so 
treated, in which case the provisions of Division 7 would automatically 
apply to it. 

Where a company desires to invoke new s. 103A (3) it must, not 
later than the date on which it lodges its income tax return of the 
relevant year of income (or within such further time as the Com- 
missioner allows), lodge with the Commissioner a statement in writing 
claiming to have s. 103A (3) applied in respect of that year and 
setting out the special circumstances upon which the company relies 
(s. 103A (4)). Where the special circumstances exist for two or more 
years, and the company desires to invoke s. 103A (3) for all of those 
years, the company must duly make application under s. 103A (4) 
for each of those years. 


It is for the Commissioner to decide in the first place if there are 
‘‘special circumstances’’ and if they warrant the company being 
treated as a non-private company. It is undesirable to attempt to 
anticipate the Commissioner’s views, but, with respect, it is suggested 
that the following is a case where an application under s. 103A(3) 
would meet with success :— 


A New South Wales company consists of, say, 100 non-employee 
shareholders, with the result that it is not a proprietary company as 
defined by s. 37 of the N.S.W. Companies Act 1936. As a consequence, 
it suffers all the disabilities of a public company, including the filing 
of balance sheets. The voting rights attached to its shares are in 
accordance with the democratic standards of the Sydney Stock Ex- 
change, with the result that no group of seven persons is capable of 
controlling the company. The conduct of its business and its meetings 
are in accordance with the recognized standards of a public company. 
In one respect, however, the company is technically a ‘‘private com- 
pany’’ in that at the close of the relevant year seven persons own 
shares representing slightly more than one-half of the paid-up capital 
of the company, which consists solely of freely transferable ordinary 
shares. In these circumstances, it is considered that the company 
could establish to the satisfaction of the Commissioner (or the Board 
of Review) that, owing to special circumstances in the constitution 
and control of the company, it would be unreasonable to treat the 
company as a private company. 

Further possible examples of the successful application of 
s. 103A (3) occur where there is a change in status immediately after 
the close of the relevant income year; 

(a) stock exchang’e listing in July as the result of an applica- 
tion for listing before 30 June; or 

(b) the allotment of shares to the public not occurring until 
immediately after, instead of before, 30 June in a ease of 
a genuine conversion to a public company. 
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CALCULATION OF TAX ON INCOMES OF YEARS ENDED 
30 JUNE 1951 AND 1952 WHERE TAXPAYER SUBJECT TO 
AVERAGING PROVISIONS 


The effect of s. 6 (2) and of s. 18 of the 1951 Rating Act when 
read with the Second Schedule to that Act is to modify the applica- 
tion of the averaging system where, during the year of income ended 
30 June 1951 or subsequent years, either the taxable income or the 
average income or both exceed £4000. The operation of the modified 
averaging system may be summarized as follows: 

(1) No change is made in the operation of the averaging pro- 
visions where neither the taxable income nor the average income 
exceeds £4000. 

(2) Where the taxable income and the average income both 
exceed £4000, the averaging system is not applied in the assessment 
based on income of that year. 

(3) Where the taxable income exceeds £4000, but the average 
income is £4000 or less, the first £4000 of taxable income is taxed at 
the rate appropriate to the average income, but the excess of taxable 
income over £4000 is taxed at the rate appropriate to the total actual 
taxable income, i.e. the averaging system is not applied to the excess 
of taxable income over £4000. 

(4) Where the taxable income is £4000 or less, but the average 
income exceeds £4000, the rate payable on the taxable income is the 
rate applicable to a taxable income of £4000, viz. 88.1d. in £ for the 
year ended 30 June 1951 and the year ended 30 June 1952. 

In brief, the application of the averaging provisions is limited to 
that part of a primary producer’s taxable income which does not 
exceed £4000. 

The modifications summarized above first apply in assessments 
based on income derived during the year of income ended 30 June 
1951. The retrospective operation of the legislation is achieved by 
virtue of s. 18 of the 1951 Rating Act, which provides in effect that 
the Second Schedule to that Act shall be substituted for the Second 
Schedule to the 1950 Rating Act. New s. 158A, inserted by s. 15 of 
the 1951 Assessment Act, grants a right to every primary producer 
to elect, in respect of his income of the year of income ended 30 June 
1952 or of any subsequent year, that the averaging system shall not 
be applied in his assessments. The election once made is irrevocable. 

The following examples illustrate the operation of the averaging 
provisions as summarized above. 

Where neither taxable income nor average income exceeds £4000 

A primary producer’s taxable income of year ended 30 June 1951 
consisted of the following: 


Income from business of primary production .. .- £2,700 
Income from rent . - ~ ea th “a 400 


Taxable income a ea oo sis .- £3,200 


His average income was £1440. 

The basic rate of tax to be applied to the actual taxable income 
of £3100 is calculated as follows in accordance with paragraph (a) 
of the Second Schedute. 

The first step is to ascertain the tax payable by applying the 
basic rates of tax to his average income (£1440). 
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£1,400 * iw 
40 at 80d. in £.. 


£1,440 £261 13 4 


The next step is to divide £261 13s. 4d. by 1440, thus obtaining 
the average rate of 43.6111d. in £. 
The tax payable on the actual taxable income of £3100 is there 
fore: 
Basic tax: £3,100 at 43.6111d. in £ 
Property tax: £400 


Rounded down to 


Although the assessor is required to ascertain the rate applicable 
to the average taxable income and to apply that rate to the actual 
taxable income, taxpayers may, in checking their assessments, elimin- 
ate these steps by applying the following formula: 

Actual taxable income 

—___—— — Tax on average taxable income 

Average taxable income 

£3,100 
- — of £261 13s. 4d. 
£1,440 
Add property tax as above 


Total tax as above 
Rounded down to 


In the foregoing example, based on income of year ended 30 June 
1951, it will be observed: (i) that the property faz does not enter 
into the averaging calculations, and (ii) that the averaging system 
applies without any modification where both the taxable income 
(£3100) and the average income (£1440) do not exceed £4000. 

Assuming that the taxpayer’s taxable income and average income 
of the year ended 30 June 1952 were not in excess of £4000, the process 
of assessing the tax would be the same as that shown above. The tax- 
payer would, however, be liable also for the special levy of ten per 
cent of the tax so calculated. The special levy is added after the 
averaging calculations have been completed as above. 

Where taxable income and average income both exceed £4000 

During year ended 30 June 1951 taxpayer’s taxable income from 
primary production was £12,000. 

His average income was £8360. 

In accordance with paragraph (a) of the Second Schedule to the 
1951 Rating Act (which s. 18 of the 1951 Act substitutes for the 
Second Schedule to the 1950 Rating Act), the rate to be applied to th 
first £4000 of the taxable income (£12,000) is the lesser of— 

i) the rate ascertained by applying the rates set forth in the 
First Schedule of the 1950 Act [which is identical with 
the First Schedule of the 1951 Act] to a taxable income 
equal to the average income (£8360) and dividing the 
resultant amount by a number equal to the number of 
whole pounds in that average income (£8360) ; or 
88.1d. (the rate applicable to a taxable income of £4000 
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It is obvious that, where the average income exceeds £4000, the 
rate calculated as in (i) above would not be less than 88.1d. in £, 
which is the rate applicable to a taxable income of £4000. Accord- 
ingly, the first £4000 of the taxable income (£12,000) in the above 
example is taxed at 88.1d. in £ = £1468 6s. 8d. 

The balance of £8000 of the taxable income is liable to tax at a 
rate calculated in terms of paragraph (b) of the Second Schedule to 
the 1951 Rating Act; the rate so prescribed for every £1 of the re- 
mainder (£8000) of the taxable income is the rate ascertained by 
deducting from the tax which would be payable if the rates set forth 
in the First Schedule were applied to the total taxable income 
(£12,000) the amount of £1468 6s. 8d. and dividing the resultant 
amount by a number equal to the number of whole pounds in that 
remainder (£8000). 

The amount payable on the balance (£8000) of taxable income 
(£12,000) is therefore: 


Tax on £12,000 .. oa Sa oa £7,121 13 4 
Deduct tax on £4,000 ou i hes me 1,468 6 8 


Tax on balance (£8,000) of income .. its £5,653 6 8 
The amount payable on the total taxable income (£12,000) is the 
sum of the two amounts so calculated: 
Tax on first £4,000 ios os ne a £1,468 6 8 
Tax on balance (£8,000) a aes 5,653 6 8 


£7,121 13 4 


Rounded down to .. a on se $e £7,121 13 0 


The foregoing example has been worked out in detail, but, as will 
be seen, the effect of the Second Schedule to the 1951 Act, as substi- 
tuted for the Second Schedule to the 1950 Act, is that the averaging 
system is not applied where the taxable income and average income of 
the year ended 30 June 1951 or subsequent years both exceed £4000. 
Thus, in the above example the amount payable is identical with the 
tax calculated on the taxable income of £12,000 without reference to 
the average income of £8360. 

Assume that in the case of the above taxpayer, his taxable income 
of the year ended 30 June 1952 was £7500 and that his average income 
was £8700. Under the modified averaging provisions, the taxpayer 
would be taxed on £7500 at the rate applicable to that income, and 
not at the rate applicable to £8700; and this is so without the irrevoc- 
able exercise by the taxpayer of the option given him by new s. 158A 
to withdraw from the application of the averaging provisions. The 
tax and special levy on the taxable income of £7500 for the year ended 
30 June 1952 would be: 

£6,000 sth 7 on mie < £2,755 0 0 
1,500 at 168d. in £ he au ? ey 1,050 0 0O 
£7,500 £3,805 0 0 


Add 10% special levy .. = wi a‘ 380 10 0 


£4,185 10 0 


N.B.—The rates of basic tax and rates of property tax for year 
ended 30 June 1952 are identical with the corresponding rates for 
year ended 30 June 1951—see Service [2644B] and [2652B]. 
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Where taxable income exceeds £4000, but average income is 
£4000 or less 


A primary producer’s taxable income of year ended 30 June 1951 
was £5000. His average income was £2000. 

The tax payable by applying to a taxable income equal to the 
average income of £2000 the rates set forth in the First Schedule is 
£468 6s. 8d. 

Divide £468 6s. 8d. by 2000 to obtain a rate of 56.2d. in £. 

In accordance with paragraph (a) of the Second Schedule of the 
1951 Rating Act as applied to the 1950 Rating Act, the rate of 56.2d. 
in £ is applied to the first £4000 of taxable income: 

£4,000 at 56.2d. in £ vis ‘ ns £936 13 4 


The tax on the balance (£1000) of the taxable income is calculated 
in accordance with paragraph (b) of the Second Schedule, as follows: 


Tax on £5,000 - = és si i £2,088 6 8 
Less tax on £4,000 it o* ‘s ne 1468 6 8 


Tax on balance of income (£1,000) £620 0 0 


The tax payable on the total taxable income of £5000 is the sum 
of the two amounts calculated as above, viz. : 


Tax on first £4,000 oa Se at aF £936 13 4 
Tax on remaining £1,000 is be on 620 0 0 


£1,556 13 4 


Rounded down to * - a -“ £1,556 13 0 

It will be seen that the effect of the modified averaging provisions 
as illustrated above is that the primary producer pays the same tax 
as other individuals on the excess of his taxable income over £4000. 
The effective rate on the excess of £1000 in the above example is 
148.8d. in £, as against the average rate of 56.2d. in £ which the. tax- 
payer in the example would have borne if the averaging provisions 
had remained undisturbed. 

If the year of income in the above example were the year ended 
30 June 1952 instead of the year ended 30 June 1951, the calculations 
would be exactly the same, as the rates of tax are identical for both 
years. The tax assessed would, however, include the special levy. 


Tax on £5,000 as above .. a “é ai £1,556 13 0 
Add special levy, 10% of £1,556 13s. .. - 155 13 0 


Tax for year ended 30 June 1952 a ms £1,712 6 0 


It is to be noted that the special levy in no way affects the aver- 
aging calculations; it is added as a flat ten per cent of the tax other- 
wise ascertained. 


Where taxable income is less than £4000, but average income 
exceeds £4000 

Primary producer derived a taxable income of £3700 during year 
ended 30 June 1952. His average income was £4900. 

As provided by paragraph (a) of the Second Schedule, the rate 
to be applied to the taxable income of £3700 is the lesser of the rate 
applicable to the average income (£4900), viz. 99.1837d. in £, or 88.1d. 
in £, being the rate applicable to a taxable income of £4000. 
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Tax on £3,700 at 88.1d. in £= £1,358 4s. 2d. £1,358 4 0 
Add special levy, 10% = £135 16s. 5d. ee 135 16 0 


Tax assessed im ‘ kbs _ me £1,494 0 0O 
In this instance, if the averaging provisions had not been changed, 
the taxpayer would have been assessed as follows: 
Tax on £3,700 at 99.1837d. in £ ; - £1,529 
Add special levy, 10% .. —_ ~ - 152 


The saving to this taxpayer would, therefore, be £188. 


Election to withdraw from averaging in or after 
year of income ended 30 June 1952 


New s. 158A grants a right to every primary producer to elect, in 
respect of his income of the year of income ended 30 June 1952 or of 
any subsequent year, that the averaging system shall not be applied 
in his assessments. The election once made is irrevocable. In effect, 
the primary producer now has his choice between— 

(a) the application of the modified averaging system in his 
assessments ; and 

(b) assessment at the same rate as that applied in the assess- 
ment of any other individual taxpayer deriving the same 
amount of taxable income and to which the averaging 
system does not apply. 

To withdraw from averaging, the primary producer must make 
an election in writing. The notice of election should be lodged with 
the return of income for the relevant year or prior thereto, although 
the Commissioner has a discretion to grant an extension of time within 
which the right of election may be exercised. Section 15 (2) of the 
1951 Assessment Act provides, in effect, that the election to withdraw 
from averaging cannot be exercised in respect of the year of income 
ended 30 June 1951, or any year prior thereto. 

The right given by s. 158A to withdraw from averaging will, 
generally speaking, be of little practical interest to the primary pro- 
ducer whose taxable income is in excess of £4000, because the appli- 
cation of the averaging provisions is now limited to that part of a 
primary producer’s taxable income which does not exceed £4000. 


AMOUNTS AVAILABLE FOR DISTRIBUTION SUBJECT TO 
S. 107 REBATE 


Amendment of accounts by shareholders 

Subsequent to 24 December 1940, at which date an ordinary 
general meeting of shareholders of a private company was held, no 
meeting of shareholders was held until 18 December 1944. At this 
meeting the balance sheet and relevant profit and loss accounts for 
each of the years of income ended 30 June 1941 to 30 June 1944 inelu- 
sive, as attached to the income tax returns lodged for those years, were 
presented, with certain recommendations of the directors for con- 
sideration and adoption by the shareholders. The accounts were duly 
considered and adopted subject to amendments recommended by the 
directors. The effect of these amendments was to vary in each of the 
years the amount charged to the relative profit and loss account and 
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set aside as a reserve or provision for taxation; to create special ap- 
proyriations from the profits of three of the years against which 
portion of the tax levied pursuant to Division 7 was charged; and to 
make consequential alterations in the amount charged in the profit and 
loss account of each of the years ended 30 June 1942, 1943, and 1944 
as ‘‘rates and taxes’’. The position, as affected by the amendments 
and including the figures for the year ended 30 June 1945, may be 


summarized :— 


Net Profit after charging Amended profit transfer- 
or making provision for red to: 
tar 


s 


ioner 


COMmMIsSS 


£4368 3 £4977 14 0 


£1365 





At a meeting of shareholders held on 22 January 1946, dividends 
were declared at follows: (1) a dividend of £3645 and (2) a dividend 
of £2135 10s., each declared ‘‘wholly and exclusively out of the accu- 
mulated profits in the Special Appropriation Account’’. A third 
resolution declared that the foregoing dividends should be ‘‘appro- 
priated from the profits in the Special Appropriation Account... 
progressively from 1941 onwards’’. In a shareholder’s assessment for 
the year ended 30 June 1946 the Commissioner allowed a s. 107 
rebate in respect of the amount received by him from the first 
dividend of £3645 declared by the company, but refused the rebate 
in respect of the amount received by the shareholder from the second 
dividend of £2135 10s. The taxpayer contended that the total of the 
two dividends, viz. £5780 10s., was paid out of the sum of 
£5923 12s. 6d., which sum represented amounts available for distri- 
bution under s. 107 ; the Commissioner maintained that the total s. 107 
amount was £5518, and that therefore the second dividend of 
£2135 10s. was not paid wholly and exclusively out of s. 107 amounts. 
The substantial question was whether the shareholders were entitled to 
amend the accounts for the years 1941-4 as they purported to do at 
the meeting of 18 December 1944. The evidence established that the 
accounts for the four years 1941-4 had not at any time prior to 18 
December 1944 been considered at a properly constituted meeting of 
directors or of shareholders, and that none of the directors’ powers in 
relation to the creation of reserves out of profits or of otherwise deal- 
ing with the accounts had ever been delegated to the managing 
director. 

Decision : Taxpayer’s objection upheld. 

The profit and loss account of a private company as attached to its 
return for the year ended 30 June 1940 disclosed a net profit of 
£2175 2s. 11d., and the balance sheet showed a credit of £5 in ‘‘sus- 
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pense account’’. The credit of £5 was subsequently transferred to 
profit and loss account. The company paid a dividend of £2074 1s. 
on 24 December 1940, leaving a balance of £106 1s. 11d. to the credit 
of the adjusted profit and loss account. The company was assessed to 
ordinary tax on the basis of a net profit of £2175 2s. 11d., and on that 
basis an amount of £166 was assessed to Division 7 tax. The sum of 
£5 was never assessed either to ordinary tax or to Division 7 tax. 
On 22 January 1946 a dividend was declared ‘‘wholly and exclusively 
out of the balance of profits... for the year ended 30 June 1940, viz. 
£106 1s. 11d.’’ The Commissioner refused to allow a rebate under 
s. 107 in respect of such dividend. Upon review of a shareholder’s 
objection— 

Decision: Taxpayer’s claim refused (1 C.T.B.R. (N.S.) (1951) 
Case No. 106). 


GOODWILL OF LADIES’ HAIRDRESSING BUSINESS 


Until May 1941, when he enlisted in the Defence Force, the sole 
proprietor of an old-established ladies’ hairdressing business person- 
ally conducted the business. In March 1943 he found that the business 
had so deteriorated during his absence on service that he appointed 
as manageress a lady who had been previously employed in the busi- 
ness. In October 1943 he was killed on active service. The manageress 
continued to conduct the business for his trustee. On 26 April 1947 
the trustee entered into an agreement with the manageress as pur- 
chaser for the sale of the business. It subsequently appeared that the 
manageress was nominee for B (or someone for whom he was acting) 
and D. B was accountant to the business for many years. The real 
purchasers offered the manageress increased remuneration upon her 
taking the business in her name. The business was carried on under a 
weekly tenancy in the basement of a building in a main city shopping 
street. Though one small showease was displayed to passers-by, there 
was little casual custom. The staff of ten persons were normally busy 
in attending to regular customers who had made appointments. Custo- 
mers frequently telephoned for appointments with a specific member 
of the staff, some of whom had permanent weekly bookings. The 
evidence showed that the business required the exercise of consider- 
able technical skill by employees. The manageress fostered the forma- 
tion of personal relationship between staff and customers, and had 
succeeded in retaining members of the staff for long periods. Profits 
derived from the sale of goods over the counter were negligible, prac- 
tically all of the profits coming from hair-cutting, permanent waving, 
ete. The agreement for sale specified the property sold as including 
(a) the goodwill and interest of the vendor in the hairdressing busi- 
ness and (b) the registered business name. Of the total price of 
£3300, the sum of £1930 was apportioned to the ‘‘goodwill and busi- 
ness name’’. No part of the total price was allocated as consideration 
for the transfer of the tenancy. The Commissioner included the sum 
of £1930 in the estate’s assessable income as being consideration for 
‘“eoodwill attached to or connected with land’’, a lease of which was 
admitted to have been assigned. The trustee’s objection having been 
disallowed, it was referred to a Board of Review. 

; Decision (by majority, Messrs. H. H. Trebilco and J. A. Nimmo; 
Mr. R. A. Cotes dissenting): Claim disallowed (1 C.T.B.R. (N.S.) 
(1951) Case No. 107). 
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Per Messrs. H. H. Trebileo and J. A. Nimmo: ‘‘The goodwill 
which had been built up by the good work of the deceased proprietor 
and employees was merely the probability that, after sale of the busi- 
ness, customers would continue to resort to the premises for services 
which they had become accustomed to receive there, and such goodwill 
was attached to or connected with the premises.’’ 

Per Mr. R. A. Cotes: ‘‘Upon the evidence the goodwill was built 
up entirely on the reputation for skilled service in a technical trade 
associated with the business name and organization of the deceased, 
and such goodwill was not attached to or connected with the 
premises.’ 

A Canter Poll has been taken by the editor among his wife’s 
numerous women friends, and the views expressed were unanimously 
in accordance with the opinion of Mr. Cotes. In fact, the hairdresser 
employed by the editor’s wife has recently abandoned her premises 
and visits her clients’ homes, to the greater satisfaction of the client 
and to the greater profit of the hairdresser. The editor himself having 
for many years little or no need for the services of a hairdresser is 
thereby precluded from expressing an opinion, otherwise he would 
take, the liberty of expressing his disagreement with the decision 
arrived at by the majority of the Board in the present case, being 
firmly of the belief that the goodwill abides solely in the clever fingers 
and persuasive powers of the lady hairdresser. 


PROVIDENT FUND 


Where employee withdraws amount standing to his credit 
during currency of employment 


Membership of a combined provident fund was limited to, but not 
compulsory for, employees of the companies that established the fund 
and of other companies that joined it. The only declared object of the 
fund was ‘‘to accumulate for the benefit of the companies’ employees 
who have joined the fund, certain sums as a provision for themselves 
and their families’’. Under the regulations governing the fund, the 
employer was liable to pay into it an amount equal to that which each 
of its employees was obliged to pay in, viz. ten per cent of his salary. 
Any interest and other revenues earned from investment of the 
moneys of the fund were declared to be part of ‘‘the assets of the 
fund’’. A separate account for each member was to be kept in the 
books of the fund, and his own and his employer’s contributions in 
respect of him were to be credited therein along with a proportionate 
share of any annual net profits from investment of the moneys of the 
fund. Normally the amount standing to the credit of a member was to 
be paid to him upon his retirement or death. If the fund should be 
wound up, members were to be entitled only to ‘‘the amounts standing 
to their credit’’. It was specifically provided that no member should 
have any right to the amount standing to his credit except as pro- 
vided for by the regulations. It was further provided that as long 
as a member was in the service of a company that had joined the 
fund, he should have no claim whatever to a payment ‘‘of the amounts 
standing to his credit or any part thereof’’; the one exception to this 
provision arose under rule 23, whereby in the event of an alteration 
to the regulations effecting a curtailment of the rights, or an increase 
in the obligations, of a member, the member was entitled, upon giving 
written notice to the administrators, ‘‘to withdraw the amounts as 
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shown by his account’’. In accordance with the last-mentioned pro- 
vision, taxpayer received a sum of £2148 during the year ended 30 
June 1948. In his return for that year, he included an item: ‘‘ Provi- 
dent Fund of Combined Petroleum Companies (not yet available)’ 
On 9 December 1948 he was assessed upon the amount of his salary 
only. On 3 January 1950 his assessment was amended on account of 
‘‘Inelusion of W. Company’s contribution and interest to Provident 
Fund and interest on own contributions’’. Of the total sum of £2148, 
the Commissioner excluded from assessment £439 as being taxpayer’s 
own contributions to the fund; of the balance of £1709, he assessed 
£233 as interest on the taxpayer’s own contributions, and £1476 as 
income from personal exertion in terms of s. 26 (e). Upon taxpayer’s 
objection that the sum of £2148 was not assessable in whole or in 
part— 

Decision (by majority, Mr. Trebileo dissenting as to the sum of 
£1476): Taxpayer’s objection upheld (1 C.T.B.R. (N.S.) Case No 
101). 

Per Mr. Nimmo: ‘‘The whole amount of £2148 was an undivided 
capital sum received pursuant to taxpayer’s contract with the fund, 
which contract was separate and distinct from and in no way related 
to his contract of employment or to any services he rendered to his 
employer.”’ 

Per Mr. Cotes: ‘‘(i) The sum paid to taxpayer was in discharge 
of a contractual obligation and hence was not money ‘allowed, given 
or granted’ to the taxpayer; (ii) Assuming that the right to join and 
to continue as a member of the fund was a benefit given to the tax- 


payer, and assuming that a part of the payment of £2148 could be 
treated as representing the value of that benefit derived in the year 
of income, nevertheless that right was not ‘allowed, given or granted 
to him in respect of, or for or in relation directly or indirectly to, any 


” 


employment of or services rendered by him’. 

Per Mr. Trebileo: ‘‘(i) [Mr. Cotes agreeing] The sum of £233 
was not assessable as interest as the regulations made no provision 
entitling a member to interest upon either his own or his employer’s 
contributions; (ii) The sum of £1476 was properly assessed under 
s. 26 (e) as a ‘benefit allowed, given or granted (to the taxpayer) in 
respect of, or for or in relation directly or indirectly’ to his employ- 
ment; (iii) The Commissioner was empowered by s. 170 (2) to make 
the amended assessment.’’ 

Although no reference is made in Case No. 101 to the same 
Board’s decision in 1 C.T.B.R. (N.S.) Case No. 69, the Board there 
unanimously confirmed an assessment made on the same basis as in 
Case No. 101 upon another member of the same provident fund who 
had exercised his right under Article 23 of the regulations governing 
the fund to withdraw ‘‘the amounts as shown by his account’’ in the 
books of the fund. None of the opinions in Case No. 101 is consistent 
with the earlier unanimous decision to confirm the assessment in Case 
No. 69, and one must confess one’s inability to reconcile the two 
decisions. The probable explanation of the modified opinion of Mr. 
Trebileo and of the apparent volte face by Messrs. Nimmo and Cotes 
in Case No. 101 is that the taxpayer in Case No. 69 lost by default 
inasmuch as he did not, and seemingly did not seek to, advance any 
argument in support of his objection. The Commissioner has lodged 
notice of appeal to the High Court from the Board's decision in Case 
No. 101. 
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